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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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RANDOLP!I 


74 Civil 5740 (RJW) 
lain مم‎ 
Plaintiff, 
AFFIDAVIT 
-against- 
JOHN E. TOBIN, et al. 


, 


Defendants. 


COUNTY O 


RANDOLPH PHILLIPS, bei luly affirmed 


^h hh hh اجا‎ 


am the plaintiff 


February 25,1975, and allegedly 

has not been made, as required by the ru 
in "Civil Action No. C-73-835" and 

civil action No. 

the application is signed 
attorneys for tne above-mentioned 


id^ 


identified member or 
violation 
or associates of 
the aforesaid affidavit and 
in this civil action. 
two law fi ether have some 234 lawyers as 
associates with 1 
an average o : hour. LIONS IN THE 
ibtitled The Inside Story 


Wall Street 


such resources and at such charges 


are capable of turning-out proper 


gation in Clark III's affidavit that "more 


iarize themselves with 


in view of the huge legal 


two rnonth i ha elapsed since service of the complaint on 
(Clark III's affidavit, par. 2). 
is not a class action, and the complaint does not make 
necessary under Rule 23 of the Federal Rules of Civil 


rocedure nor the rules of this Court to maintain such an action. 
0 
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0. I hereby represent based on my litigating record to date 


that I can "fairly and adequately represent the interests of the 


- " 
rehoiders 


of Alleghany Corporation 

derivative action 

Federal Rules of 

of the Judiciary have voted to uphold ny position on the 


and the law in the following cases in which ] appe 


plaintiff or defendant pro se: * 


Alleghar: ' Co 


Pluilips, 353 U.S. = Chief Justice Warren, 


Douglas and 

In re Baltimore & Ohio Railroad Co., unreported fce 
Gccision, Bankruptcy Doci.ct 9905, filed July 27,1946, = 
Circuit Judges Soper & Dobie; District نال‎ "ge Chesnut, 

Corporation, 249 F.2d 168 (3 Cir. 
1954) = Circuit Judges Kalodner, MeLoughlin & Maris, 

Willheim v. Murchison, 312 F.2d 399 (2 Cir. 1963 
Judges Clark, Kaufman & Hays. 

Breswick & Co. &nd Randolph Phillips v, 

138 F.Supp.123, = Circuit Judge Frank, District 
and Walsh. 

Phillips v. Murchison, 383 F.2d 370 (2 Cir. 1969), = 
Circuit Judges Waterman, Moore & Feinberg. (Judge Moore 
dissented ir the first case, but joined in the above-cited order 
of January 25,1970), Subsequent unreported decision = Judge Metzner. 

Alleghany Corporation v. Allan P, Kirby, Randolph Phillips 

———— Mitt ایحا ساسم‎ diia 
€t al., 218 F, Supp.164 = District Judge Dawson. 

United States of America v, The National Committee for 
Impeachment; Randolph Phillips, Chairman, et ano., 469 F, 2d 

— ran, et arm 
135 (2 Cir.1972), = Circuit Judges Hays, Timbers & Oakes. 


* This list is not exhaustive, Nor does it include State Court Judges. 
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ie, supra, I was awarded a fee of $5,000; in The United 
on case, supra, I was awarded a fee of $50,000 plus 


$25,000 reimbursement of expenses; in the Zenn v. Anzalone case 
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case of Breswick v. Briggs, 135 F.Supp. 397 (S. D. N.Y.), I was 
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hill firm who sign the 
memorandum of defendant Alleghany Corporation herein have not 
shown that they ever have won a single case, nor has the anonymous 
igner of the Debevoise firm name, either when attached to or 
detached from their mammoth law firms. In these circumstances 

I challenge the ability of these three Cahil attorneys adequately and 
fairly to represent defendant 4. ghany Corporation, of which I am 

a shareholder, herein. 

ll. I append as Exhibit A hereto a copy of my brief in support 
of the Impeachment for Bribery of Richard M, Nixon as President 
of the United States, both as evidence of my legal ability and of 
my ability to represent the public interest and thus the Alleghany 
shareholders, 


12. I append as Exhibit B hereto a letter of the Honorable 
PI 


Francis E, Walter, Chairrian of the House Judiciary SubComrnittee 


- 4 - 


Administrative Pro dated January 

that the 
sentation for some 20,000 small stockh le of the Pennsylvani: 
Railroad Company in 1958 was in fact decided adversely to me 
by S. E. C. administrativ acts, which were relied on by the D 
Court in Gaudiosi v. Franklin, 166 F. Supp. 351 (E. D. Pa. 1958) 
were not decided on the merits. 

13. I hereby affirm that each and every one of the repre- 
sentations of fact made in my Memorandum in Opposition to defendants' 
application herein are true to the best of my knowledge, information 


and belief. 
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RANDOLPH PHILLIPS 


Affirmed to before me this 
* 
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a day of March, 1975. 
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To the Delegates of the 


Republican National Convention 


! The President, 
| the Supreme Court, 
and the Bribery 
and Conspiracy Statutes 
of the 
United States of America 


The Integrity and Conscience of the Delegates to the Re- 
publican Convention of August, 1972 require that the 
Platform be amended to prevent a repetition of the fraud 
practiced upon Governors Reagan, Rockefeller, Romney 
and the other candidates for President by Richard M. 
Nixon at the August, 1968 Convention. 


The National Committee for Impeachment 


/ By Randolph Phillips, Chairman 


Robert L. Bobrick, General Counsel, 


Vern Countryman, Professor of Law, 
Member of the Rar 


Harvard University 
Member of the Bar, Supreme Court of 
The United States 


of the Supreme Court of the 
United States 
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Plaintiff, 
-against- 


JOHN E, TOBIN, FRED M, KIRBY, ALLAN 

P. KIRBY, JR., each in their own capacity 

as d'.ectors of Alleghany Corporation, and 

35 attorney for and guardians of the property 
of Allan P. Kirby, 5. : JOHN J. BURNS, JR., 
RALPH K, GOTTSEALL: RICHARD R. HOUGS; 
WILLIAM G. RABE, CLIFFORD H, RAMSDELL, 
and CARLOS J, ROUTH, as directors 
ALLEGHANY CORPORATION, and ALL 
CORPORATION, 


Defendants. 


Randolph Phillips, for his Amended Complaint herein, alleges on | 


information and belief, ex h 2 which he alleges on knowledge: 


COUNT ONE 


* 


L This Court has jurisdiction over the matters allege 
‘under the Interstate Commerce Act (49 U.S.C.A. 8 
Investment Company Act cf 1949 (15 

Securities Exc! (is 0,5, C, 4 


P" 


amount in exclusive 


320 
sO 


to the acts. c 
action derivatively 
Sentasively on 
common stock of Alleghany Corporation 


n similarly situated. 


was subjec 


"e 
Sa ^ 
56. 2 
and 
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adviser for a group of mutual funds, including Investors Variable 
. 


at the 
with 
7 
le 
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4 At the time of the acts complained of Allan P. Kirby, Sr 
leceased as the beneficial owner of 4,084, 813 shares, os 
^, of the common stock of Alleghany Corporation 
7» of comir ock of Alleghan; orporation, 


y reason thereof controlled defendant Alleghany Corporation 


its subsidiary companies, including Investors Diversified Services, 


(hereinafter referred to as IDS). 5 i 


5. At the time of the acts complained of Alleghany Corporation 


nd is to date the contro'ling stockhoider of IDS, the investm 


6. Each of said mutual funds were, like Alleghany Corporation, 


nt 


und,Inc., Investors Stock Fund,Inc. and Investors Mutual, 


time of the acts comp!ained of, registered investment companies 
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ant to the Investment Company.Act of 1940. 


On June 39,1967 Allan P.Kirby,Sr., as a result of an 


rable stroke, was judicially declared to be mentally incompetent 


to manage his affairs and his sons defendants Fred M. Kirby and 
[4 z 


Allan P, Kirby, Jr. were-appointed as guardians of the property of 


an P, Kirby, Sr. by the Probate Division of the Morris County Court 


to the stock control of 


Tobin were each and are today (except defendant 
of defendant Alleghany Corporation and constituted 
of the company in 1969 and 8 of the 9 directors in 1970 and with 


defendant Richard R, Hough 9 of the 10 directors in 1971 


10, On February 1,1988 the merger of the Pennsylvania Railroad 


Company with the New York Central Railway Company became effective, 


and a3 a result defendant Alleghany Corporation became the owner of 


196,195 shares of the capital Stock of the Penn Central Company. 

lL As a result of Said merger defendant Alleghany Corporation 
ceased to exercise contro! of the New Yo: Central Railro 
and .thus v as no longer entitled to the protective jurisdictio 
Interstate Commerce Commission under the Interstate Commerce Act, 
which it had employed to protect its operations and as a shield from 
‘more rigorous regulation by the Securities and Exchange Commission 
under the Investment Company Act of 1940, 

12. On April 10,1968 defendant Alleghany Corporation registered 
as an investment company with the Securities and Exchange Coimmission 


Investment Compa 


regulations of the Securities and 


relating to said corporation 


to deprive the minority 


exercised in the best 


to use its assets and legal facilities 


Kirby family and defenda 


m 


A ١ 
Alleghany 


any 


e right to have the management o 


in 


15. Pursuant to said conspiracy, defendan 


defendants Kirby and Burns a plan to deprive the mino 
J : 
of Alleghany of the right to 


reason of the fact th 


of the Kirby family 


and Exchange Commission under the Investment 


+h 


ghany had become a personal holding company 


and of the right to the protection of the Securities 
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with defendants Kirl 


Corporation, including 

e corporation 
of all the common stockholders and instead 
in the personal interest of the 

obin in violation of sald federal statutes, 
Tobin originated wit! 
ity stockho!ders 


tne payment of substantial dividends by 


Company Act of 1940, 


and to eliminate the risk to the Kirby family of liability for the 


payment of substantial federal 


A 


uel " T 
M n gp mily 
AIDPOV family, 


the Interstate Commerce Commi 


Alleghany Corporation had become a personal holding company of the 


income taxes by reason of the fact that 


transactions between 


as thereafter found by 


but did not make their consummation mandatory, I 


i 
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There can be no doubt that there was a Statutory violation. In 
acquiring the outstanding stock of Jones and Erte without prior 
Commission approval; Alleghany violated the provisions of sec-,^ 
tion 5(4) of the act. In an attempt to insulate itself from Jones’, 
operations and thereby avoid the continuing violation of the’ 
statute, Alleghany immediately placed legal ownership and manage- 
ment responsibility for the carriers in the hands of Marine Mid- 
land. The trust so created was drafted in terms obviously de- 
Signed to meet the requirements for independent voting trusts 
herctofore approved by the Commission in proceedings with 
similar factual situations. See Missouri Pac. R. Co.-Control— 
Chicago & E.I.R. Co., 327 I.C.C. 279, 319. 

The Commission does not view with favor the purchaso of 
control and then placing the stock in trust. This practice is con- 
trary to the intent of the statute in that the statute envisions ap- 
proval of control by the Commission before and not after the pur- 
chase of control. The provisions of section S were not written 
by the Congress to be circumvented by carriers eager not to lose 
a good ''deal," and those who do so flout the intent of Congress 


` and impede the Commission in the discharge of its duties under 


the law, The purchase of control without prior Commission ap- 
proval, even if the stock is piaced in trust, constitutes a violation 
of the law and às such placed in serious question the fitness of 
Alleghany as a carrier. We made clear in our recent decision in 
Fast Tézas Motor Frt.—Control-Consolidated, 109 M.C.C, 213, 
that actions similar to those taken here would not be condoned in 
the future. We again repeat the admonition stated therein that 
there is no excuse for violating the act to consummate a trans- 
action. T . : 


In the past it has appeared Alleghany desired to use this Com- 
mission as a shelter to protect itself from the harshness of 
regulation of other agencies and it indeed admits that its purpose 


in being before the Commission here is at least in part to find ` 


such protection. The Interstate Commerce Act was not passed 
to provide a safe harbor from the other agencies of the Federal 
and State governments. [ts purpose, as stated inthe national trans- 
portation policy, was: 


to promote safe, adequate, economical, and efficient service and foster sound 
economic conditions in transportation and among the several carriers* ier 


If regulation under the act results in leniency toward certain 
activities of carriers, it is because such leniency fosters the 
more important goals stated above. Allegnany will in the fucure 
be subject to the same type of regulation as other carriers. How- 
ever, it is not to be expected that ic will be protected from the 
regulation of any other agency to the extent the law may permit 
that agency to exercise concurrent jurisdiction over it. 


7, Commissioner S 


to 


“Alleghany is presently subject to partial regulation 


by e Commission t its 
officers and counsel of 
Section. 5." (109 M. 

18. Under date of April 1,1969 defendant Tobin caused 


Alleghany Corporation to cir ulate to its common stockholders a 

proxy statement which he had prepared for the Annual Meeting of 
Shareowners to be held on April 25,1969, for the purpose among others 
"2. To consider and take action upon a proposal to authorize the 
Corporation to cease to be an investmen: company for purposes of 

the Investment Company Act of 1940." and "3, To consider and take 
action upon a proposal to amend Article 2, THIRD, of the Corporation's 
Articles of Restatement of Charter to permit the Corporation to engage 


in business as a common carrier," 


19, The basis for the aforesaid acts (2) and (3) was the illegal 


acquisition and control of the Jones Motor Co. „Înce. and its proposed 


merger into a wholly-owned and newly created subsidiary of Alleghany 


called Alleghany Trucking Co, , Inc. 


20, At no time did defendant Tobin either as chief counsel 
tor Alleghany nor as a director thereof disclose to the common stock- 
4 in said proxy statement or otherwise ‘hat the accuisition of 


co 


21, Nor did defendant Tobin disclose to the common stockholder 


¦ the Kirby family with its reputed wealth of some $300 million. 


deposited all of its Jones Motor stock with an independent voting 
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22. Defendant Tobin thereby concealed 


as attorney for the Kirby family and as attorney for the Aileghany Corp. 


oration whose minority stockholders were not in the same tax bracket as 
23. In furtherance of said conspiracy defendant Tobin falsely 
and fraudulently represented in said proxy statement dated Apri 


ne 


that "Pursuant to orders of the ICC, the (Aileghany) Corporation has 


ing trustee, 


24. Said "orders",as attorney Tobin well knew, were non-exístent, 
25. At no time after the Interstate Commerce Commission in its 


aforesaid Report dated January 27,1970 declared that the aforesaid Jones 
Motor Company transactions violated Section 5(4) of the Interstate 
Commerce Act, did de‘endant Tobin cause defendant Alleghany Corporation 


So to advise the stoc'holders of Alleghany Corporation in the pro 
5 J P xy 


statement for the April,1970 annual meeting or otherwise, 


26, At no time did defendant Tobin nor defendant directors nor ; 


I 
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defendant Alleghany Corporation disclose to the ICC while said applications 


respecting the Jones Motor Company transactions were pending before 


t that the approval of the Alleghany stockholders bf the trans 
forth in the April 1,1969 proxy statement had Deen proc: 


aforesaid false statement and material omissions in violation of the 


proxy rules of the SEC under said federal statute 


ft» 
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aT. Based on the alleged vote of approval of ¢ 


transactions by the stockholders of Alleghany Corporation 
said proxy statement dated April 1,1969 at their annual m 


April 25,1969, which had been fraudulently 


Report of the ICC, which also had been fraudulently procured, defendant 
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Alleghany Corporation 
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and was a partner at the time of the aforesaid acts, an estimated sum 


of $400,000, in violation of Section 36 of the Inv. itment Company Act, 


34. The excess of cost over the fair value of Jones Motor assets 
at the date it was acquired was $6,336,203, said excess representing 
the price defendants caused Allegnany Corporation to pay to obtain the 


urisdiction of the Interstate Commerce Commission and to solve the 


J 
personal holding company tax problems of the Kirby family by the 


2 3 E 


aforesaid acts in violation of the Interstate Commerce Act and the 
proxy rules and regulations of the Securities and Exchange Commission, 
and in order that defendants Tobin and Kirby might consummate the 


aforesaid conspiracy. 


of the Interstate C merce Act and de te e -esaid lo at was "s 
accruing to Allegha Coes n in 
37 The aforesaid acts vio SS 8,17,36 and 37 of the 
Investment Company Act of 1940 and aged Alleghany; by positio 
totaling at least S8, 575,588. | 
j 
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e One or more of the aforesaid acts occurred within the 
istrict of New York. 


٠ This action is not a collusive one to confer jurisdiction on 


it would not otherwise have. | 


ard of Directors of defendant Alleghany 


Corporation to bring this acti 


the members of said Board are named as defendants h i 1 ! 


4l A demand upon the shareholders of defendant Alleghany 


Corporation to bring this action would 3e futile since the defendants 
Kirby own and control more than 50% of the common stock of the 


corporation, 


9 5 1 0 

12. Plaintif orce and et as f 
Separately 542114264 herein each and every one of the 

43, Defendants Tobin and K caused Alleghany 


lany 


cation as a pe 
Revenue Code and th 
otherwisé aave to be 
(109 M, ©. C, 342) 
45, The stockholders of Alleghany Corporation were not told that 
in voting for proposals 2 and 3 at the 1969 annual meeting they 
would be denying to them es a solution of the personal holding 
company tax problem that would result in the distribution of all | 
+) 1 5 | 
that company's income as dividends to themselves, | 
j | 
48, The minority stockholders of Alleghany were not told that | 
{ 
$13,560,177 of its funds were being used to solve the personal holding 
company tax problem of the Kirby family and that the Kirbys had in 
that respect a conflict of interest with the minority stockholders in 
that the Kirbys did not desire increased dividends because of the 
punitive tax to be paid thereon for persons in their tax bracket while 
the minority shareholders were not in such a tax bracket as a group 
as lo make a tax on increased cividends punitive to them, | 


47, The price of $13,560,177 for the Jones stock was not reached by 


army! «length Mi DN by Alleghany, said defendants' business judgment 
بولند‎ impaired by the aforesaid tax objectives of the Kirbys, and said 


price being more than $5 million in excess of the fair value of the 


"Ones assets; nor was it reached by objective market judgment, 


ul 


e aforesaid false statement and fraudulent omission by 


1 $ & 
defenaants Tobin and defendant directors in the proxy statement dated 


A peil 1 


,1969 were material, and without the proxies received pursuant 


t 
‘O unid statement defendants would not have received 


to suthoriz i i i ilegi 
9 authorize the action at said annual meeting of Aileghany Corporation 


"" April 25,1962 set forth as items 2 and 3 in paragraph 18 above, 


, ~ BT n, and Burn in violation of Rule 10b- 
proemu.gate Securities and Exchange Commission pursuant 
t Section l $ e $ s T ٠ و ونمو م‎ 5 
to section e Securities Exchange Act of 1934, directly or 
indirectly by the موب‎ of the mails and other instrumentalities of inter- 
state commerce ind in connection with the aforesaid purchase by 


Allegnany COrpol'.tion of the stock of the Jones Motor Company, employed 


" 
25,149 annual meeting by means of the false 


T tataran? ease 4 49 " 
proxy statement ‘ated April 1,1969, to defraud Alleghany Corporation 
$14 34 1 ۱ 
"U, 177 to avoid Alleghany being classified as a personal 
holding company nt the Kirby family, 
: | 
0 r T9 143 " r + 1 | 
50. In so ‘wing and in violation of Rule 105-5 (2), promulgated 


١ m C arias = " 1 " ¿ 
by the Securities und Exchange Commission pursuant to Section 10 (b) 


"xchange Act of 1934, said defendants made in said 


r e temen 5 p 0 
proxy statement İn order to procure the vote of the Alleghany stockholders 
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in approval of Sài stock purchase and related matters, the false an 


mater 1 be 
material statemt , that "Pursuant to orders of the ICC, the (Alleghany) 
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"eposited all of its Jones Motor stock with an indepen- 


dent voting trust - > 
å 9-9 9 when Tobin knew said orders did not exist and 
vhile concealing Ökat ohiak a : 
5 e iac: that said purchase had been made in iclation 
af the "aet. » 
v» eS — . Mmmerce Ast, and thereafter continued to 9 t to 
١ lereatter continued omit to 


Motor transactíon "should also eliminate anv 


Corporation being subject to Federal income taxes at personal h 


olding 
company rates," (p.6), defendants Tobin and Kirby omitted to state 
: 
that this liability had been created by the Kirb family's increasin 
J g 


their ownership of Alleghany common stock to more than 507 f th 


5 


total outstanding and that the liability so created by „the Kirby family 


B 
could be eliminated by the distribution to the Alleghany shareholders 
1 
1 
| in the form of dividends of all the holdin company's income, | 
r 4 i 
I 
i 52. Each of ihe aforesaid acts of defendants Tobin, K! .y and 
] 


Burns was an act, practice, or course of busines which operated as 


a fraud or deceit upon Alleghany Corporation and its minority shareholders 


and damaged them by resulting in the payment of the sum of $6,336, 203 
j in excess of cost over the fair value of the Jones Motor assets in 
order to obtain the aforesaid personal tax objectives of defendants Kirby 


CV 


j and were in violation of Rule 10b-5 (3) promulgated by the Securities 


and Exchange Commission under Section 10 (b) of the Securities 


ava > 


COUNT FOUR ; 126a 


55, Plaintiff repeats with the same force 

ed herein each and every paragraph numbered 
1 througa 54 under Counts I and II above, " 

NE 56. . As of August 1,1968 defendant Alleghany Corporation and the 
aforesaid IDS investment companies managed by IDS under Alleghany 
control owned the following number of shares of the capital stock of 


the Penn Central Company: | 
Number of shares of 


! Name of registered investment company Penn Central capital stock 

Alleghany Corporation 196,195 i 

i Investors Mutual, Inc. 500, 000 | 

1 Investors Stock Fund, Inc. 320, 000 Sphere D 
Investors Variable Payment Fund, Inc, 200, 060 


$7, From February 1968 through March 25,1970 defendants Fred 
Kirby, Routh, Allan P, Kirby, Jr. -nd Gottshall together with Daniel E, 
j Taylor and Andrew Van Pelt, the ; ‘ter two not being named as defendants 
herein, were each members of the Board of Directors of Penn Central 
Company or of its subsidiary companies, and as such represented 
defendant Alleghany Corporation as the owner of the aforesaid 196, 195 
shares of Penn Central capital stock, 

58, Said defendant directors and directors Taylor (now r—— 


and Van Pelt at the time the aforesaid applic 
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the ICC with respect to the acquisition of ownership and c 
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Jones Motor Co. stock knew of the deteriorating financial condition of 


the Penn Central system and of the improper management of its finances 


but nevertheless failed to disclose and concealed said facts from the 


ICC, although knowing full well that these facts - the 


in Counts I and Il above, were material and relevant to the ICC's 


0 


consideration of said Alleghany application and its fitness to be a 


carrier in the public interest, including that of its shareholders. 


€ 


| 


condition of Penn Central and the 


as an investment by a registered investment company, Investors Stock 


Fund,Inc. proceeded to sell its 320,000 shares of Penn Central stock, 


completing said sales on May 21,1969, and receiving total proceeds of 


$17,480,178. 27 or an average price, per share of $54.62. 

60, On April 10,1969 because of the investment advice of IDS, 
then and now under Alleghany control, and the deteriorating financial 
condition of Penn Central and the fact that it was nq longer suitable 
as an investment by a registered investment company, Investors Variable 
Payment Fund,Inc. proceeded to sell its 200,000 shares cf Penn 


| 
i 
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Central stock, completing said sale- on May 28,1969, and receiving 


total proceeds of 510, 681, 578. 21 or an average price per share of 


$53. 40, 

61, On June 13,1969 because of the investment advice of IDS, 
then and now under Alleghany control, and the deteriorating financial 
condition of Penn Central and the fact that it was no longer suitable 
as an investment by a registered investment company, Investors Mutual, 
Inc. proceeded to sell 500,002 shares of Penn Central stock, completing 


sales on May 2 1 after being interrupted in the act of so do 
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of Alleghany 


. Kirby, Chairman of the Board of Directo 


Chairman o 


Directors of IDS, aithough knowi 
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to disclose said advice to the other 'ectors of Alleghany or if + ey so 
aited to cause Alleghany Corporation as a registered investme 

Company to act thereupon diligently 
63. Defendants knew or Ought the capital stoc 


of the Penn Central Company was no longer a Proper investment for a 
company registered under the Investment Company Act, as of March 27, 
1969, when Investors Stock Fund, Inc, began the sale of its shares, 

64. Defendants Kirby and the 4 other Alleghany directors who 
interlocked with the boards of Penn Central or its subsidiary companies 


knew full well that Alleghany's holdings of Penn Central were the basis 
. LI 


for their 6 Board Seats, and that they would lose the prestige of 
holding thes» seats on the Boards of Directors of the world's largest 
transportation system if they caused Alleghany to sell its 196,195 shares 
of Penn Central Capital stock in 1969 when the 3 IDS investment com. 
panies were seling their Penn Central shares, 

65. In: addition defendant John E, Tobin, as Alleghany's chief 
counsel, iesired to retain said Penn Central shares as p~.t of the 
conspiracy hereinabove sit forth and because he knew that if the ICC 
rejected the application to acquire the shares of Jones Motor Co, there 
would be no other basis for continuing the jurisdiction of the ICC over 


Alleghany excep: its ownership of the Penn Central Shares and the 


mesuiting interlocking Boards of Directors, 
98, The continuous ceterioration of the market value of Penn 
Central's capital stock from a high of $88 a Share in 1968 to $55 1/8 
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its price was $55.38 per share was known to or 
known by defendant directors, 

68, Similarly the fact that Investors Mutual, Inc, had started to 
sell its Penn Central stock on June 13,1969 wnen its price was $50 
per share Was known to or should have been known by defendant 
directors, | 

69, That the financial condition of the Penn Central Company 
was steadily and progressively deteriorating during 1969 was known 
or should have been known by defendant Alleghany directors, | 

70, Said "— directors knew or should have known by 
June 13,1969 that the capital stock of the Penn Central Company no 
longer qualified as a suitable investment for a registered investment 
company under the Investment Company Act of “1940, 

Tl. From February, 1968 until some time in 197i defendants 
Fred M, Kirby and Allan P, Kirby,Jr. as sedi of the property 
of Allan P, Kirby, Sr. held 390,130 shares or 1.62 percent of the 
outstanding Penn Central shares, Said shares combined with Alleghany's 


shares constituted 2,43 percent of the total Penn Central shares and 


agh Alleghany the second 
largest holders of Penn Central and thus made them one of the d 


interests on the Board of Directors of Penn Central, a position they 


would lose if they caused Alleghany to sell its shares since that sale 


would remove the basis for the aforesaid 6 Board seats. Said sale 
would also remove the basis for an additional 5 seats on the Board 
of Penn Central or its subsidiaries held by persons originally nominated 


by Alleghany and the Kirby interests as a result of the latter's control 
b 7 


of New York Central. 
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the board of direc 
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1969 and the sale of Alleghany's moldings would, if it became know: 


in Wall Street, have an accelerating effect on the declining market price 


of said shares, to the disadvantage of defendant Kirby's family holdings 


in said stock and to said family's desire to retain said shares, 

73. By reason of the aforesaid facts the defendant Kirbys as 
directors of defendant Alleghany did not have undivided loyalty with 
respect to the issue of whether or no: Alleghany should sell its shares, 
and caused it to retain its Penn Central shares until'the Penn Central 


was on the verge of filing a petition in bankruptcy on June 21,1970 and 


74, As Penn Central Company neared its June 21,1970 admission 


of bankruptcy defendants Kirby in panic caused Alleghany to make its 
first sale of Penn Central capital stock, unloading a total of 96, 000 
shares between May 27 and May 29,1970 at an average price of less 


than $13 per share, 


75, Seid sales were made in competition with the sale of 241, 000 


Shares of Penn Central stock being dumped on the market that Same 


week by Investors Mutual, Inc. 


iling of the bankruptcy petition of the Penn 


in January,1971 its remaining h ‘dings of 100,195 Penn Central shares 


77, As a result o^ the aforesaid imprudence and delay of sale 
of Alleghany's Penn Central shares by defendant directors and the 


conflict of interest of the 6 Alleghany directors who 


ors of the Penn Central Companies, defendant 


Alleghany received a total price of only $1, 851, 392 for its 196, MS shares: 
of Penn Central capital stcck, or an average price of only roundly 
$9 per share, whereas if said dniendanio had timely, prudently and 
without conflict-of-interest discharged their fiduciary duty to Alleghany 
and its -shareholders said shares could have been sold at the same 
average price obtained by Investors Stock Fund,Inc. of $54,62 per 
share or by Investors Variable Payment Fund, Ine, or $53.40 per 
ehare. 

- 18. Even by acting as belatedly as the first week in January 1970 
defendant directors could have obtained for Alleghany a market price of 


$35 per share, but continuing their imprudence and breach of trust 


they failed so to do, 


79, -The aforesaid acts of defendant directors resulting in the 
failure to sell onan Penn Central shares. as aforesaid in 1969 damaged 
Alleghany in the amount of $8,546, 943, measured by the price it would 
have د‎ of $10, 398,335 and the price it did receive of only 
$1, 851,392 for its 196, 195 shares when it finally sold said shares in 
1970 and 1971, | 

80, The aforesaid acts of defendant directors resulting in the 
failure to di Penn Central shares in the first week of January, 1970 
damaged Alleghany in the amount of $5,015,433, measured by the .ríce 
it would have received of 36,356, 825 and the price it did receive of 


only $1 , 851, 392 for the 196, 195 shares when it finally sold said shares 


in 1970 and 1971. 


3la 


81 The aforesaid acts of said defendants Tobin, Kirby and the 
other defencan leghany directors from March 1969 through August 
^t e^ - 27 b = Lg 
21,1970 constitut ed a continuing coucse of gross n rence and gross 

P 0 gc O gros egiigence and 53 


registered investr .nt company, 


82, The facts showing the aforesaid violations were concealed 
from the shareholders of Alleghan" and not disclosed to them at any 
time, except that the sale b; the company of said Penn Central shares 
were disclosed for the ..rst time in the Annual Repott for 1970 
mailed to the shareholders under date of March 18,1971 and the 


4 


Annual Report for 1971 mailed to the shareholders on March 15,1972, 


COUNT FIVE 


83, Plaintiff repeats with the same force and effect as if 
separately realleged herein each of the above allegations in paragraphs 
1 through 82, 

84, Defendant directors Burns, Gottshall, Allan P, Kirby, Jr., 
Fred M, Kirby, William G. Rabe, Carlos J, Routh and John E. Tobin, 
and Alleghany directors Hill, Hunt, Ramsdell, Taylor and Van Pelt 
obtained their re-election as directors of Alleghany Corporation at 


the annual meeting. of April 25,1969 in part by proxies solicited through 


the use of the mails pursuant to the proxy statement dated April 1, 1969. 


85. Said statement implicitly represented, as aiso did the 
reports of the company sent through the mails to its stockholders 


nd to the Securities and Exchange Commission, that said directors 
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when as defendant 


interest and with disinterested business judgm 
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of the Board of Directors respecting w cr or not to sell in 1969 
the Corporation's holdings of 196,195 shares of the capital stock cf 


the Penn Central Company. 

86, Said April 1969 proxy statement and the annual report of 
Alleghany for 1968, sent through the mails in March 1969 and the 
other reports of the company to the stockholders and the S, E. C. in 
1969 failed to disclose the Kirby family holdings of 390,130 shares 
of the Penn Central stock and the fact that 8 of the 12 Alleghany 
directors were also directors of Penn Central or its, subsidiary com- 
panies, 

87. Throughout the year 1969 there existed a conflict of interest. 
between the Kirbys and the interlocked Penn Central directors with 
their desire to retain said board seats, using Alleghany's shareholdings 
in support thereof, and their duties and obligations as directors of 
Alleghany, as a registered investment company, 

88. Said conflict further arose from the fact that the Kirby 
family did not desire in 1969 to sell its Penn Central holdings, while 
it was the duty and obligation of defendant directors of Alleghany as 
a registered investment company to cause it to sell its 196,195 shares 
of Penn Central in view of the continuing declining market for said 
Shares and their fiduciary obligation of diligence and prudence in 


conserving its asset values, 


89; As a result of said conflict of interest defendant directors 


of Penn Central, although knowing 
had caused the aforesaid 3 IDS funds to sell their Penn Central shares 
for the reason they were no longer suitable investments for a registers: 


"5^2 


New York Stock Exchange in 1970 and 1971 at a loss of $1,851,126, 


91, The aforesaid acts damaged Alleghany Corporation in 


the amount of $8,000,000, or more 


92, Plaintiff repeats with the sam force &nd effect as if 


separately alleged herein each and every allegation in paragraphs 1 


93, Plaintiff alleges this Count in his own right individually 


as a stockholder of Alleghany Corporation and on behalf of all stock- 


holders similarly situated, 


94, Defendant Alleghany Corporation is not and has not been 
gZ 


1y 
E 


since April 1968 a company subject to regulation under the Interstate 


Commerce Act, 


95. Section 3(c)(9) of the Investment Company Act of 1940 


provides in pertinent part that any company subject to regulation 
$ "" 0 0 0 os tae 
under the merce Act is excluded from the definition 


of an investment company and thus not subiect to zegulation of the 


e Commission under the Investment Company 


96, Congress did not intend in the enactment of Section 3 
ê ۹ 4m - ^47 nė ^ mu mt -P ^ و * ور‎ 
shat any 592442662 investment com any Sy the acquisition of the stoci 
control of a motor carrier company made in violation of 
i 1 


. 
Section 3(c)(9) or Section 3(9 of the Investment Company Act exempting 
it from the Act and determining that it had ceased to be an investment 
company. 

97, By reason of the aforesaid facts the order of the Securities 
and Exchange Commission filed on August 21,1970 under Section 3(7 


of the Investment Company Act, Investment Co. Act Release No, 6168, 
finding that Alleghany Corporation had ceased to be an investment 

company and terminating its registration under the Investment Company 
Act is null and void as a matte: of law and was beyond the jurisdiction 


of the Securities ard Exchange Commission to make, - 


COUNT VII 


98. Plaintiff repeats with the same force and effect as 
if separately set forth herein each and every allegation in para- 
.graphs 1 through 97 of COUNTS 1, 11, III, IV, V and VI. 

99, Plaintiff is a citizen of the State of New York, 
and defendant Alleghany Corporation is incorporated in the State 
of Maryland and its principal place of business is Minneapolis, 
Minnesota. 

100, Defendants Tobin, Fred M. Kirby and Allan P, Kirby, 


Jr. are each citizens of the State of New Jersey. 


101. This Count is alleged solely against defendants 
Alleghany Corporation, Tobin, Fred M, Kirby, and Allan P, 
Kirby, Jr. 

102. The amount in controversy, exclusive of interest and 
costs, exceeds $10,000, 00. 

103. By reason of the aforesaid facts jurisdiction with 


respect to this Count is founded on diversit 


3 The acts alleged COUNT above constituted a breach 

of defendants' fiduciary duties under the common law of Maryland. 
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s' fiduciary duties under the common law of Maryland. 


107, The acts alleged in COUNT IV above constituted a breach 


^ 


defendants' fiduciary duties under the common law of Maryland. 


o 


108. The acts alleged in COUNT V above constituted a breach 
of defendants' fiduciary duties under the common law of Marylan 


109, The acts alleged in COUNT VI above constituted a breach 


of defendants' fiduciary duties under the common law of Maryland. 
110, The aforesaid acts damaged Alleghany Corporation in the 


manner anc amounts set forth in each of the aforesaid Cou 


WHEREFORE, plaintiff prays for judgment as follows: 


- 


L A declaratory judgmen: that the defendant directors of 
Alleghany Corporation and John E, Tobin as its attorney violated Rule 
‘l4a-? of the proxy rules of the Securities and Exchange Commission 
in the solicitation of proxies pursuant to the proxy statement dated 
April 1,1969 for the annual meeting of the Corporation's stockholders 


held on April 25,1969; and that :s a result the resolutions purportedly 


enacted at that meeting by vote of said proxies authoriz zing the directors 
and of the Corporation to take all necessary steps to cause the 


Corporation to cease to be an investment company registered under 


, and amending the Corporation's 


Articles of Restatement of Charter to permit the Corporation to engage 
j in busizess as a common carrier, are null and void. 
2, Requiring the individual de'"^ndants to account to Alleghany 
Corporation for the damages of Alleghany ' »rporation and the profits 


= Se E 


emen 


3. Requiring the individual defendants to. pay.over to Alleghany 37a 


ion the amount determined on said accounting. 

4, Requiring the individual defendant directors to ^ause 
Alleghany Corporation to divest itself of the stock, assets and control 
of the Jones Motor division, 

5. Requiring the individual defendant directors to cause 
Alleghany Corporation to declare and distribute as dividends al the 
net income received by it from 1969 to date, the payment of which 
was preven’ :d by the acts herein complained of, 

6. Requiring the individual defendant directors to cause 
Alleghany Salles to register with the Securities and Exchange 
Commission under the Investment Company Act of 1940, and to take 
all steps necessary to vacate the Report and Order of the Interstate 
Commer.» Commission dated January 27,1970 and reported in 
109 M, C, C. 333. | > | 
| T. | Directing such other and different relief as may be 


just and equitable. 


e. Awarding to plaintiff a reasonable attorney's fee together 


with the costs and disbursements of this action. 


RANDOLPH PHILLIPS 
Attorney Pro Se 

30 East 72nd Street 
New York, N. Y. 10021 
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VERIFICATION 
STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) ss, : 
RANDOLPH PHILLIPS, being duly affirmed, depóses and 
Says: I am the plaintiff in this action, I have prepared the foregoing 
-complaint, I hereby allege that the contents thereof are true to my 
on knowledge except as to the matters therein stated to be alleged 
upon information and belief, and that as to those matters I believe 
is 8 s x \ 
them to be tru C 
۷ 
Chl | ( x 
ل اأ ا ل‎ 
RANDOLPH PHILLIPS 
i ‘ 
Affirmed to before me this 
, z 
4 (, day of March, 1975. 
j ANZ KLASS 
Notary Public, St: ie of ilaw York 
No. ^i -— 
Ww 5 County 
Qualiica | an w York Co cunty 
Certificate tied in i 
Term Expires Maren xc ن22 ر0‎ 
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2. Deny knowledge or information sufficie : to form 
a belief as to the truth of each and every allegation contained 
in paragraph 2 of the amended complaint, except admit that 
plaintiff purports to bring this action derivatively on behalf 
of Alleghany Corporation ("Alleghany") and in a representa- 
tive capacity on bs:alf of himself and all holders of the common 
Stock of Alleghany similarly situated; and allege that the ac- 
tion may not so be maintained because the requirements of Rules 
23 and 23.1 of the Federal Rules of Civil Procedure and Rule 
11A of the Civil Rules of the United States District Court for 
the Southern District of New York are. not satisfied. 

3. Deny each and every allegation contained in para- 
graph 3 of the amended complaint, except admit that (a) at all 
times from June 5, 1945 to and 'neluding the present time, 
Alleghany has been and remains Subject to regulation under the 
Interstate Commerce Act, and (b) on April 10, 1968 Alleghany 
filed a notification of registration under the Investment Company 
Act of 1940 with the Securities and Exchange Commission; and allege 
that such notification of registration included a disclaimer that 
Alleghany was an investment company subject to regulation or 
required to register under the Investment Company Act, and fur- 
ther allege that pursuant to order of the SEC dated August 21, 
1970 Alleghany ceased to be registered. 

4, Deny each and every allegation contained in para- 


graph 4 of the amended complaint, except defendants Fred M. 


413 


Kirby and Allan P. Kirby, Jr. admit and defendants John E. Tobin 
and John J. Burns, Jr. admit on information and beligi lat as 
of February 28, 1969, Allan P. Kirby, Sr. was the :c-.ricial 
owner of 4,084,813 shares, or 56.21% of the outstancing common 
stock of Alleghany, and respectfully refer the Court to the 
proxy statements and annual reports of Alleghany for a descrip- 
tion of the stock held by Allan P. Kirby, Sr. at other times. 

5. Admit the allegations contained in paragraph 5 of 
the amended complaint. 

6. Deny each and every allegation contained in para- 
graph 6 of the amended complaint, except admit that the mutual 
funds referred to therein were r»gistered as alleged. 

T. Deny each and every allegation contained in para- 
graph 7 of the amended complaint, except defendants Fred M 
Kirby and Allan P. Kirby, Jr. admit and defendants John F Tobin 
and John J. Burns, Jr. admit on information and belief that (a) 
on June 30, 1967, pursuant to an order of the Probate Division 
of the Morris County Court of Morristown, Nerv sey, to which 
the Court is respectfully referred for the true contents thereof, 
Allan P. Kirby, Sr. was declared incompetent and defendants Fred 
M. Kirby and Allan P. Kirby, Jr. were appointed as guardians of 
his property and, (b) as such, they thereafter and until the 


guardianship was terminated exercised authority with respect 


to his interests in Alleghany; and allege that since the guard- 


ianship has been terminated and the funds disbursed, Fred M. 


Kirby and Allan P. Kirby, Jr. are no longer guardians of the 
property of Allan P. Kirby, Sr. and cannot be sued in such 
capacity. 

8. Responding to paragraph 8 of the amended complaint, 
admit that Fred M. Kirby and Allan P. Kirby, Jr. have held the 
following positions since the dates indicated: 

Fred M. Kirby Chairman of the Board of September 14, 1967 
Directors of Alleghany 
President and Chief March 19, 1968 
Executive Officer 


of Alleghany 


Chairman of the Board January 8, 1965 
of Directors of IDS 


Director of Alleghany December 4, 1963 
Chairman of the January 17, 1968 
Executive Committee 
of the Board of 
Directors of IDS 
9. Responding to paragraph 9 of the amended complaint, 


admit that the following persons have served on the Board of 


Directors of Alleghany at the times indicated: 


Fred M. Kirby _ January 29, 1958 to May 23, 1961 
December 4, 1963 to date 


Allan P. Kirby, Jr. December 4, 1963 to date 
John J. Burns, Jr. April 26, 1968 to date 
Ralph K. Gottshall May 12, 1966 to date 


William G. Rabe May 13, 1958 to May 23, 1961 
December 4, 1963 to date 


Clifford H. Ramsdell May 12, 1966 to December ot, TOTA 
Carlos J. Routh January 9, 1968 to date 
John E. Tobin April 
Richard R. Hough April 23, 1971 to date; 
and furtner admit that Alleghany had the following number of 


persons on its Board of Director. at the times indicated: 


eleven June 4, 1969 to February 25, 1970 
ten February 25, 1970 to March 23, 1970 
nine March 23, 1970 to April 23, 1971 


ten April 23, 1971 to July 13, 1971. 


10. Admit on information and 
contained in paragraph 10 of the amended complaint. 

11. Deny each and every allegation contained in para- 
Eraph 11 of the amended complaint, except admit that, as a result 
of the merger of the Pennsylvania Railroad Company with the New 
York Central Railroad Company, Alleghany ceased to control the 


New York Central Railroad Company. 


12. Deny each and every allegation contained in para- 


graph 12 of the amended complaint, and repeat and reallege the 
allegations contained in paragraph 3 of this answer. 

13. Resr iding to paragraph 13 of the amended complaint, 
respectfully refer the Court to the Statutes specified for the 
provisions thereof and deny any allegations contained in paragraph 


> 


13 inconsistent with such statutes. 


44a 


14. Deny each and every allegation contained in para- 


graph 1! of the amended complaint, and allege that John E. Tobin 
has not been chief counsel for Alleghany or personal counsel 
for the Kirby family and cannot be sued in such capacity. 

15. Deny each and every allegation contained in para- 
graph 15 of the amended complaint. 

16. Deny each and every allegation contained in para- 
graph 16 of the amended complaint, and respectfully refer the 


Court to the Report referred to therein for the true contents 


thereof. 


17. Responding to paragraph 17 of the amended complaint, 


respectfully refer the Court to the aforesaid Report for tt true 


(D 


oO 


contents thereof and deny any allegations inconsistent with such 


contents. 

18. Deny each and every allegation contained in para- 
graph 18 of the amended complaint, except admit that the proxy ] 
statement dated April 1, 1969 was sent by Alleghany to its share- 
holders and respectfully refer the Court thereto for its true 


contents. 


19. Deny each and every allegation contained in para- 
graph 19 of the amended complaint. 

20. Deny each and every allegation contained in para- 
graph 20 of the amended complaint, except admit that the proxy 


statement dated April 1, 1969 contained no statement setting 


forth the information described; and allege that such informa- 


tion was not known nor could it have been known at the time, 


and further allege that there was no obligation to disclose it. 
21. Deny each and every allegation contained in para- 

graph 21 of the amended complaint, except admit that the proxy 

Statement dated April 1, 19 intained no statement setting 


. 


forth the information cescribed; and allege that such information 


was incomplete and misleading, and further allege that there 


was no obligation to disclose it. 

22-24. Deny each and every allegation contained in 
paragraphs 22 through 24 of the amended complaint. 

25. Deny each and every allegation contained in para- 
graph 25 of the amended complaint, I admit that the proxy 
statement dated April 2, 1970 contained no statement setting 
forth the information described; and allege that there was no 
obligation to disclose such information, and further allege 
that the Interstate Commerce Commission in its Report dated 
January 27, 1970 approved the acquisition by Alleghany of Jones 
Motor Company and found such acquisition to be consistent with 
the public interest. 

26. Deny each and every allegation contained in para- 
graph 26 of the amended complaint, except admit that the Inter- 
state Commerce Commission was not informed of the assertions 
therein; and allege that such assertions are inaccurate and 
untrue, and furtner allege that the proxy’ statement dated April 


1, 1969 was submitted to the Interstate Commerce Commission. 


46a 

27. Deny each and every allegation contained in para- 
graph 27 of the amended complaint, except admit that on May 22, 
1970 Alleghany filed an application with the SEC pursuant to 
Section 8(f) of the Investment Company Act of 1940 for an order 
dec “ine that Alleghany had ceased to be an investment company 
within ,e meaning of said Act. 

28-29. Admit the allegations contained in paragraphs 
28 and 29 of the amended complaint. 

30. Deny each and every allegation contained in para- 
graph 20 of the amended complaint, except admit on information 
and belief that the mutual fund companies for which IDS was in- 
vestment adviser offered Hamer H. Budge a position as their 


President and Chief Executive Officer; and allege that neither 


the answering defendants nor anyone acting on their behalf offered 


any position to Hamer H. Budge or sought in any way to influence 
him in the performance of his official duties. 
31. Deny each and every allegation contained in para- 


sraph 31 of the amended complaint. 


COUNT TWO ` 


32. Responding to paragraph 32 of the amended complaint, 


repeat and reallege each and every admission, denial and allega- 
tion contained in paragraphs 1 through 31 of this answer. 


33-34. Deny each and every allegation contained in 


paragraphs 33 and 34 of the amended 


complaint. 


graph 35 of the amended complaint, 
Company operated at $2,239,380 before inco 
in 1970; and allege that the 
acquired by Alleghany in 1968, a year 
operated at a profit before incom 
36. Deny each and 
graph 36 of the amended com 
after the acquisition by Alleg 
Company in 1968 did Alleghany or any of the other defendants 


r 
and 
and 


Seek to renegotiate the Jones 
allege that such acquisition was ubject to 

37. Deny each 
graph 37 of the amended 

38-39. Deny know 
form a belief as to the truth of any of the allegations con- 
tained in paragraphs 38 and 39 of the amended complaint. 

40. Deny each and every allegation contained in para- 
graph 40 of the amended complaint, except (a) admit that a majorit 
of the members of the present Alleghany Board of Directors are 
named as defendants 5 (b) deny knowledge or information 
sufficient to form belief as to the truth of the allegation 
that a demand upon of Directors of Alleghany would 


be futile. 


41. Deny each and every allegation contained in para- 


^ 11 ^ $ ^ a "P حو عم حم‎ «a n 5 5 ^ 1 - 
graph 41 of the amended complaint, except deny knowledge or 
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tion contained in pa 


graph 43 of che amended complaint, except admit that the language 

quoted appears in the proxy stater it dated Apri) 1, 1969, and 

respectfuliy refer the Court thereto for the true contents therecf. 
44. Responding to paragraph 44 of the amended complaint, 


respectfully refer the Court to the ICC Report for the true contents 


+ 


thereof and deny any allegations inconsistent with such contents. 


45-46. Deny each and every allegation contained in 


H 


aragraphs 45 and 46 of the amended complaint, except admit that 
, d 


5 


the shareholders of Alleghany were not informed of the asser- 
o 


tions contained in such paragraphs; and allege that such as- 
Sertions were inaccurate and misleading, and further allege that 


there was no obligation to convey them to the shareholders. 
o 


ct 


47-50. Deny each and every allegation contained in 
paragraphs 47 through 50 of the amended complaint. 


51. Deny each and every allegation contained in para- 


graph 51 of 
formation allegedly omitt 


1, 1969 was not contained rein; d e that such infor- 


52-54. Deny each and 


paragraphs 52 through 5! 


55. Responding to graph of the amended complaint, 
repeat and reallege each and rery imi ion, denial and allega- 
tion contained in paragraphs I 1 54 of this answer. 

56. Deny each and 


paragraph 56 of the amended complaint, except admit that each 


of the companies named owned as of August 1, 1968 the number 


of shares of Penn Central Company common stock indicated. 

57. Deny each and every allegation contained in para- 
graph 57 of the amended complaint, except admit that the following 
Alleghany directors served on the indicated Boards of Directors 
of Penn Central Company or its subsidiaries at the request of 
Aileghany at some time during the period February, 1968 through 
March 25, 1970: 

Fred M. Kirby ` Penn Central Company 
Penn Central Transportation Company 


Pennsylvania Company 


Allan P. Kirby, Jr. Pittsburgh & Lake Erie Railroad 
Company 
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67-68. Deny each and every allegation ntained .n 
paragraphs 67 and 68 of the amende complaint 

69. Deny each and every allegation contained in para- 
graph 69 of the amended complaint, except (a) admit that the 
defendant directors were generally aware of several adverse 


developments that occurred during 1959 in the financial condi- 
tions of eastern railroads, including Penn Central's railroad 


operations, and (b) deny any implication that such developments 


Alleghany. 


70. Deny each and every allegation contained in para- 
graph 70 of the amended complaint. 
71. Deny each and ever allegation contained in para- 


graph 71 of the amended complaint except admit that Fred M. 
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Kirby and Allan P. Kirby, 
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of Allan P. Kirby, Sr., exercised authority with respect to‏ 


his interests in Penn Central Company stock and that as of March 


Qe 


31, 1968 such shares constituted 39 ,130 shares of the Penn Central 

Company common stoc. or 1.62 percent of such shares outstanding. 
72. Deny each and every allegation contained in para- 

graph 72 of the amended complaint, except admit that the sale 

of Alleghany's Penn Central Company common stcck in 1969 could 

have had a temporary adverse effect on the market price of Penn 


Central Company common stock. 


73. Deny each and every allegation contained in para- 
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and allegation contained in paragraphs 1 through 82 cf this 
answer. 

84 Admit the allegations contained in paragraph 84 
of the amended complaint. 


85. Deny each and every allegation contained in para- 


,ectfully ref 
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Court to the proxy statement dated April 1, 1969 for th 


Eri 
1e true 


> A aa 9 ¢ e 
86. Responding to paragraph 86 of the amended com- 
١ عرو م‎ + - c a 1 [e 
plaint, admit that the proxy statement dated April 1, 1969 
1 ane A1 arhan ^ E 5 
and the 1968 annual report of Alleghany and the other reports 


5 
Q. 
ct 
5 
(D 
2 


COUNT SIX 


92. Responding to paragraph 92 of the amenued com- 
piaint, repeat and reallege each and every admission, denial 
and allegation contained ín paragraphs 1 through 91 of this 
answer. 

93. Admit that plaintiff purports to assert this 


Count as alleged in p^-agraph 93 of the amended complaint but 
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deny that it may be so maintained. 

94. Deny each and every allegation contained in para- 
graph 94 of the amended complaint. 

95. Admit the allegations contained in paragraph 95 
of the amended complaint, and allege that the language quoted 
therein now appears in Section 3(c)(7) of the Investment Company 
Act of 1940. 

96-97. Deny each and every allegation contained in 


paragraphs 96 and 97 of the amended complaint. 
COUNT SEVEN 


The following response to Count Seven is made only 
on behalf of defendants John E. Tobin, Fred M. Kirby and Allan 
P. Kirby, Jr. TATUR as such Count is not alleged against 
defendant John J. Burns, Jr. 

98. Responding to paragraph 98 of the amended com- 
plaint, repeat and reallege each and every admission, denial 
and allegation contained in paragraphs 1 through 97 of this 
answer. 

99. Deny each and every allegation contained in 
paragraph 99 of the amended complaint, except (a) cdmit that 

^any is incorporated in the State of Maryland, and (b) 
deny knowledge or information sufficient to form a belief as 
to trt» truth of the allegation that plaintiff is a citizen 


٠. 


of the State of New York. 
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100-101. Admit the allegations contained in para- 
graphs 100 and 101 of the amended complain 

102. Deny knowledge or information sufficient to 
form a belief as to the truth of the allegations contained 
in paragraph 102 of the amended complaint. 

103-110. Deny each and every allegation contained 


in paragraphs 103 through 110 of the amended complaint. 
FIRST AFFIRMATIVE 


111. The amended complaint fails to state a claim 


upon which relief can be granted. 
SECOND AFFIRHATIVE 


112. The amended complaint is barred, in whoie or 
in part, by the applicable statute of limitations and by the 


doctrines of laches and estoppel. 
THIRD AFFIRMATIVE DEFENSE 


This action may not be maintained as a class 


action. 
FOURTH AFFIRMATIVE DEFENS 


114. This action may not be maintained as a deriva- 


tive action. 
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115. This Court lacks subject matter jurisdiction 
J d 


over the claims asserted in the amended complaint. 


116. The amended complaint is barred, in whole or 
in part, by the doctrines of primary jurisdiction and exhaus- 


tion of administrative remedies. 


? 117. Answering defendants have at all times acted in 
good faith and discharged their duties as Directors of Alleghany 
free of any conflict of interest, and have not engaged in any 


act, practice or course of conduct in violation of any duty im- 


posed upon them by any law. 


WHEREFORE, defendants John E. Tobin, Fred M. Kirby, 
9 Allan P. Kirby, Jr. and John J. Burns, Jr. respectfully request 
judgment dismissing the amended complaint, together with the 


costs, including attorneys' fees, and disbursements of this ac- 


tion, and such further relief as the Court may deem just and 


Attorneys 

John E. 

Allan P. 

«ohn J. Burns, 
Office and P.O. 
299 Park Avenue 
New York, 
752-6400 


JNITED STATED DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


t 
, 
i I 
| | 
ا‎ t 
ENNIE $C V PES OERS LE o4 
| i 
RANDOLPH PHILLIPS - | | 
f 
| | 
Plaintiff, : | 0 
| 
-against- : 1 
i 
JOHN E. TOBIN, FRED M. KIRBY ALT.AN - | 
P. KIRBY, JR., each in their ‘own ANSWER | | 
capacity as directors of Alleghany : f 
Corporation, and as attorney for and 74 Civ. 5740 { | 
guardians of the property of Allan t 1 
P..Kirby, Sr.; JOHN J. BURNS, JR., RALPH ) JW) | 
K. GOTTSHALL, RICHARD R. HOUGH, $ | i 
WILLIAM G. RABE, CLIFFORD H. RAMSDELL, : 
and CARLOS J. ROUTH, as directors of : 
ALLEGHANY CORPORATION, and ALLEGHANY | 
CORPORATION, : | 
Defendants. : | 
ل س ما نا أ شاد أت‎ rere er er eee ee ee eX | 
| 
- 5 - " 5 | 
Defendant ALLEGHANY CORPORATION ("Alleghany"), | 
by its undersigned attorneys, Messrs. Cahill Gordon & Reindel, 
for its answer to the amended complaint herein ("the complaint"), 


alleges as follows: 


COUNT CWE 


l. Denies each and every allegation of paragraph 1 


of the complaint except denies knowledge or information sufficient; 


to form a belief as to whether the amount in controversy, 


exclusiva cf interest and costs, exceeds $10,000. 


Denies knowledge or information sufficient to 
form a belief as to the truth of the allegations of paragraph 


2 of the complaint, except admits that plaintiff purports to: 


bring this action as alleged in the second sentence of paragraph 
g 


2, but denies “hat such action may be so maintained by plaintiff. 


` 
* - 

1 ^ 
5 D : 
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3. Denies each and every allegation of paragraph 3 


of the complaint, except admits that Alleghany, at the time of 
the alleged acts complained of in the amended complaint, was 


| 
subject to regulation under the Interstate Commerce Act ("I7A"), 


| admits that Alleghany on April 10, 1968 filed a notificeci.r > 
registration under the Investment Company Act of 1940 ("1940 
Act") with the Securities and Exchange Commission ("SEC"), avers 
that such notification of registration included a disclaimer 
chet it was required to do so, and further avers that pursuant 
to order of the SEC of August 21, 1970 Alleghany ceased to be 


so registered. 


that, as of February 28, 1969. allan P. Kirby, Sr. was the 
beneficial owner of 4,084,813 share or 56.12% of the out- 
standing common stock of Alleghany, refers to the proxy state- 
ments and annual reports of 511) any for a description of the 
stock held by Allan P. Kirby, Sr. at other times alleged, and 
denies that Allan P. Kirby, Sr. "controlled" Alleghany or any 
of its subsidiaries at any such time, as he was judicially 
declared to be incompetent on June 30, 1967 and defendants 
Fred M. Kirty and Allan P. Kirby, Jr. were appointed as 


guardians of his property. 


5. Añmits the allegations of paragraph 5 of the 


complaint. 


4. Answering paragraph 4 of the couplaint, admits 


é. Admits that the mutual funds referred tc in para- 
grapı 6 of the complaint were registered as alleged, but with 
respect to any such registration by Alleghany, Alleghany refers 


to paragraph 3 hereof. 
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7. Denies knowledge or information sufficient 

ito form a belief as to the truth of the allegations of paragraph 
|7 of the complaint, except admits that Allan P. Kirby, Sr. was, 
| on June 30, 1967, judicially declared to be incompetent and that 
| Frea M. Kirby anc Allan P. Kirby, Jr. were appointed guardians 

l o£ the property of Allan P. Kirby, Sr. and, as such, they 

| thereafter, until termination of the guardianship, exercised 


i authority with respect to his interests in Alleghany. 


8. Answering paragraph 8 of the complaint, admits 


hy 


that Fred M. Kirby and Allan P. Kirby, Jr. have held the 


| following positions since the dates set forth: 


| Fred M. Kirby Chairman of the Board of September 14, 1967 
Directors of Alleghany 
President and Chief March 19, 1968 
Executive Officer of 
Alleghany 
Chairman of the Board January 8, 1965 


of Directors of IDS 
Allan P. Kirby, Jr. Director of Alleghany December 4, 1963 
Chairman of the January 17, 1968 
Executive Committee 
of the Board of 
Directors of IDS 
aid otherwise denies knowledge or information sufficient to 


form a belief as the truth of the matters alleged in said 


paragraph 8. 


9. Answering paragraph 9 of the complaint, admits that 
the following persons have served >n the Board of Directors of 


Alleghany at the times indicated: 
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Fred M. Kirby January 29, 1958 to May 23, 1961 
| December 4, 1963 to date 


| Allan P. Kirby, Jr. December 4, 1963 to date 


| John J. Burns, Jr. April 26, 1968 to date 


| Ralph K. Gottshall 


| William G. Rabe May 13, 1958 to May.23, 1961 
| December 4, 1963 to date 


| Clifford H. Ramsdell May 12, 1966 to December 31, 


Carlos J. Routh January 9, 1968 to date 
| John E. Tobin April 26, 1968 to date 


Richard R. Hough April 23, 1971 to date; 


| and further admits that Alleghany had the following number of 


| persons on its Board of Directors at the times indicated: 


eleven June 4, 1969-February 25, 1970 
ten February 25, 1970-March 23, 1970 
nine March 23, 1970-April 23, 1971 


ten April 23, 1971-July 13, 1971. 


and otherwise denies knowledge or information sufficient to 
form a belief as to the truth of the allegations of said 


paragraph 9. 


10. Admits the allegations of paragraph 10 of the 


complaint. 


ll. Denies the allegations of paragraph 11 of 
the complaint except admits that, as a result of the merger of 
the Pennsylvania Railroad Company with the New York Central 
Railroad Company, Alleghany ceased to control the New York 


Central Railroad Company. 


12. Denies the allegations of paragraph 12 of the 


complaint, except, with respect to the registration alleged, 
Alleghany refers to and incorporates its answer to paragraph 


hereof. 


| 13. Answering paragraph 13 of the compleint, Alleghany 


refers to the statutes specified for the provisions thereof 


| 
| and denies any allegations contained in paragraph 13 which are 


inconsistent therewith. 


| for Alleghany and denies knowledge or information sufficient 


| to form 2 belief as to the truth of the remaining allegations 


| of said paragraph 14, except admits and avers that d “endant 
Tobin was a member of the law firm of Donovan Leisure Newton 
| & Irvine which, from time to time during the period of 


{ 
| 
| occurrence of the acts alleged in the complaint, performed 
legal services for Alleghany. 


15. Denies knowledge or information sufficient to 


form a belief as to the truth of the allegations of paragraph 


16. Denies the allegations of paragraph 16 of the 
complaint and refers to the Interstate Commerce Commission 
("ICC") report referred to for the text thereof and denies 


any allegations inconsistent therewith. 


| 
15 of the complaint. 
| 17. Admits the allegations of paragraph 17 of tire 


complaint, refers to ICC report for the text thereof, and 


denies any allegations inconsistent therewith. 


the allegation that defendant John E. Tobin was "chief counse]" 


| 14 Answering paragraph 14 of the complaint, denies 


——————— 


18. 


the complaint, 


1, 1969 was sent by Alleghany to its shareholders and refers to 


that statement 


a belief as to 


except admits that a proxy statement dated Apri 


^4 


Denies the allegations of paragraph 18 of 


for its contents. 


Denies the allegations cf paragrapa 19 of the 


Denies knowledge or information sufficient tc 


the truth of the allegations of paragraph 20 


cf the complaint, except admits that the proxy statement, 


dated April 1, 


information des 


1969, contained no statement setting forth the 


cribed, and denies any implication that said 


proxy statement or other statement should have contained suca 


information, and denies that defendant Tobin was "chief counsel" 


f Alleghan 


21. 


Denies knowledge or information sufficient to 


form a belief as to the truth of the allegations of paragraph 


21 of the complaint, except admits that the proxy statement, 


Gated April 1, 


1969, contained no statement setting forth the 


information described, denies any implication that said proxy 
Y t Y 


statement or other statement should have contained such 


information, avers that 
or other statement, would have been incomplete and misleading, 


and further avers that said proxy statement did contain language 


noting that Alleghany, in view of certain events, probably 


would not be subject to Federal income taxes at personal holding 


company rates. 


22. 


Denies knowledge or information suffi-iert to 


form a belief as to the truth of the allegations of paragraph 


22 of the complaint. 


4 


1 


| 
| 
| 


—— MÀ - — — — 


| 


| 


| 
I 
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23-24. Denies the allegations of paragraphs 


23 and 24 of the complaint. 


25. Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations of 
paragraph 25 of the complaint, except admits that the proxy 
statement for the April, 1970 annual meeting or other statement 
contained no reference to the "Jones Motor Company transactions" 


being in violation of any law, and avers thal there existed no 


| obligation to so disclose and further avers that. the ICC 


in its Report of January 27, 1970 approved the acquisition of 


Jones by Alleghany. 


26. Answering paragraph 26 of the complaint, denies 
any implication that approval by the Alleghany shareholders of 
the transactions set forth in the April 1, 1969 proxy statement 
was procured in violation of the proxy rules or other rules 
or regulations of the SEC under the Federal statutes referred 
to or any other statute; admits that Alleghany did not inform 
the ICC as to the matters set forth, avers that said matters 
are inaccurate and untrue, denies that there existed any 
obligation to so inform; avers that said proxy statement was 
submitted to the ICC; and denies knowledge or information 
sufficient to form a belief as co the truth of the remaining 


allegations of said paragraph 26. 


27. Denies the allegations of paragraph 
27 of the complaint except admits that on May 22, 1970 
Alleghany filed an application pursuant to § 8(f) of the 1940 
Act for an Order declaring that Alleghany had ceased to be an 


investment company within the meaning of said Act. 


E 


28. Denies the allegations of paragraph 


| complaint, except admits that, on August 21, 1970, 


| ordered deregistration of Alleghany under the 1940 


' to that Or 


inconsistent therewith 


2%. Admits the allegations of paragraph 


nies knowledge or informati 
a belie* as of the allegation 
the complaint 
one acting on i lf in any way offered any position 
Chairman Budge i other way sought to influence him 
the purpose of j an improper performaice by Chairman 


Budge of his official 


Denies the allegation 


complaint. 
COUNT TWO 


32. Alleghany repeats and realleges, as if set forth 


in full herein, paragraphs 1-31 of its answer to the complaint. 


33. Denies the allegations of paragraph 33 of the 
complaint except admits that in 1970 Alleghany paid, in payment 
for legal services, $316,927 to the lz; firm of Donovan Leisure 
Newton & Irvine of which defendant Tobin was, at the time, and 


is a partner. 


34. Denies the allegations of paragraph 34 of the 
complaint and avers that the price paid for Jones' business 
included $6,336,208 for intangible operating rights owned by 


Jones. 


| 
H 
| 


l| 
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35. Answering paragraph 35 of the complaint, admits 


that Jones Motor Co. operated at a loss of $2,239,380 before 


| income taxes in 1970; but avers that the purchase of 


| Jones was made in 1968, a year in which Jones operated at 


a substantial profit, and denies any implication that Jones 


| was improperly purchased in 1970 at a time when it was operating 


in a loss position. 


36. Answering paragraph 36 o^ the complaint, 
admits that at no time prior to April 30, 1970 did Alleghany 
or any of the other defendants seek to renegotiate the Jones 
Motor Co. transaction, but denies any implication that 
they should have done so or that Alleghany had the right or 
ability to do so; refers t he cited ICC Report for the 
text thereof and denies any characterization of plaintiff 


inconsistent therewith. 


37. Denies the allegations of paragraph 37 of the 


complaint. 3 


- 


38. Answering paragraph 38 of the complaint, denies 
any implication that many of the acts alleged in the 
complaint actually occurred, but admits that of those acts 
admitted by Alleghany to have occurred some occurred in the 


Southern District of New York. 


39. Denies knowleda- or information sufficient to form 


a belief as to the truth of the allegations of paragraph 39 of 


the complaint. 


| 

| 

l 

| 40. Denies knowledge or information sufficient 

8 form a be.ief as to the truth of the allegations of | 
| paragraph 40 of the complaint, except denies that t^e directors 


^ 


| referred to are nominees of the Kirby family, denies that 


| the "defendant Kirby family" controls Alleghany, and admits that 


| 

| 

|^ majority of the members of the present Alleghany Board of | 

| 

| Directors are named as defendants herein. | 

| | 
| 

| | 

l 

| this suit was brought, owned and controlled more than 50% 


41. Denies that the defendants Kirby, at the time 


| of the common stock of Alleghany and denies knowledge or informa- 
|| 
| tion sufficient to form a belief as to the truth of the 


| osdntaine allegations of paragraph 4i of the complaint. 


| COUNT THREE 


in full herein, paragraphs l-41 of its answer to the 


| 
Í 


[^ 


| 


| 
| 
42. Alleghany repeats and reaileges, as if set forth 
43. Admits that the proxy statement of April 1, 1969 
contained the language quoted, but otherwise denies “he truth of 


the allegations of paragraph 43 of the complaint. 


| 44. Answering paragraph 44 of the complaint admits 
that the ICC Report referred to contained the passage quoted, 
refers to .aid report for the text thereof, and denies 


| any allegation inconsistent therewith. 
I 


45. Admits that the shareholders of Alleghany were 
not infomned of the matters alleged in paragraph 45 of the 


complaint and avers, with respect to those matters, that 


enee ت‎ 
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the reason the shareholders were not so informed is that the 
matters asserted were inaccurate, misleading or untrue and 
that there existed no obligation to so inform the stockholders 


of such matters. 


46. Answering paragraph 46 of the complaint, denies 
that Alleghany expended funds to solve any individuals' tax 
problems and denies knowledge or information sufficient to 
form a belief as to truth of the remaining allegations of 
paragraph 46, except admits that the shareholders of Alleghany 


were not informed of the matters set forth and avers that the 


were inaccurate, misleading or untrue and that there existed 


no obligation to so inform the stockholders of such matters. 


47-50. Denies the allegations of paragraphs 47 


through 50 of the complaint. 


51. Denies the allegations of paragraph 51 of the 
complaint, except admits that said proxy statement did not 
contain the information described and avers that there 
existed no obligation to disclose such information, which, 


| 
reason they were not so informed is that the matters asserted 
if disclosed, would have been incomplete and misleading. 


52-54. Denies the allegations of paragraphs 52 


through 54 of the complaint. 
COUNT FOUR 


55. Alleghany repeats and 2563116962, as if set 
forth in full hereir, paragraphs 1-54 of its answer to the 


complaint. 


56. Answering paragraph 56 of the complaint, 


admits that the corporations listed owned, on or about August 1, 


1968, the shares listed, that IDS was the investment advisor for 


the three mutual funds shown, and that Alleghany was the 


controlling stockholder cf IDS, refers, with respect to 2176+ . 


characterization as a registered investment company, to and 
incorporates herein its answers to paragraphs 3 and 12 of 

this Answer, and denies knowledge or information sufficient 
to form a belief as to any other allegations intended to be 


included in said paragraph 56. 


57. Admits that at some time during the period 
from February, 1968 through March 25, 1970 the persons 


specified sat on the Boards of Directors of Penn Central 


اوها 


Company or of its subsidiaries at the request of Alleghany, 
but otherwise denies the allegations of paragraph 57 of the 


complaint. 


58. Denies knowledge or information sufficient to 
form a belief as to the truth of the allegations of 


paragraph 58 of the complaint. 


59-61. Denies knowledge or information sufficient to 


form a belief as to the truth of the allegations as in para- 
graphs 59 through 61 of the complain:, except admits 

the substantial accuracy of the fact of the stock sales 
referred to and of the amounts involved in such sales, but 
reserves the right to demand proof of or to show the specifi 


facts of such sales and amounts if the tacts thereof 


become material, and denies that investment in Penn Central no 


longer was a suitable investment for a registered investment 


company. 


62. Denies knowledge or information sufficient د‎ 


form a belief as to the truth of the allegations of paragraph 


162 of the complaint, except denies any implication that Alleghany 


| 
| 
| 
| 70a 
| 
| 
| 
| 


| failed to act diligently, timely and prudently with regard to 
ithe sale of stock in the Penn Central Company anc, with 
| respect to any implication that Alleghany was a registered 
linvestment company, refers to its answers contained in paragraphs 


|3 and 12 of this Answer. 


| 


63. Answering paragraph 63 of the complaint, denies | 
| the allegations made with respect to Alleghany, denies that 


investment in Penn Central was no longer a proper investment 


| 
[fer a registered investment company, and denies knowledge 


or information sufficient to form a belief as to the truth of 


the remaining allegations of said paragraph 63. 


| 
| 
| 64. Denies any implication that Alleghany's stock 


holding in the Penn Central Company was the sole basis for the 


six Penn Central board seats referred to and otherwise denies 


knowledge or information sufficient to form a belief as to the 


truth ot the allegations of paragraph 64 of the 


comp.eint. 


6£. Answering paragraph 65 of the complaint, denies 
that defendant Tobin was Alleghany's "chief counsel", denies that 
Alleghany's ownership of Penn Central shares and the resulting 
interlocking Boards of Directors would have been a basis for 
continuing the ICC jurisdiction over Alleghany, and denies 


knowledge or information sufficient to form a belief as to the 


truth of the remaining allega-ions of said paragraph 65. 


D 
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| 66-69. Denies knowledge or information sufficient 

| to form a belief as to the truth of the allegations 

| or paragraphs 66 through 69 of the complaint. 

| 

| 

| 70. Denies any implication that the capital stoc) of 
| the Penn Central Company was not a suitable investment for a 


registered investment company under the 1940 Act, and 


pus knowledge or information sufficient to form a belief as 


to “he truth of the remaining alleq: ions cf paragraph 70 


| 
p^ the complaint. 
| 


71. Admits that at the time of some of the alleged 


acts complained of in the complaint, defendants Fred M. Kirby 

and Allan P. Kirby, Jr., as guardians of the property of Allan 

P. Kir''y, Sr., and Alleghany held the amounts and percentages of 
shares referred to and that, taken together, those interests 

were the second largest shareholders of Penn Central, denies 

any implication that those interests were the sole basis for 

the board seats referred to, avers that in its Report dated 
January 27, 1970 approving the Jones acquisition, ICC approval vas 
conditioned upon the termination of all interlocking directorates 
between Alleghany and Penn Central, its subsidiaries and affilia- 
tes, and denies knowledge or information sufficient. to form a 
belief as to the truth of the remaining allegations 


óf paragraph 71 of the complaint. 


72. Denies knowledge or info:mation sufficient to form 
a belief as to the truth of the allegations of paragraph 72 


of the complaint. 


| 


| 
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| 73. Denies that the defendants Kirbys "caused" 
| 
| 


knowledge or information sufficient to foru a belief as to 


Í 
Í 
i 


| the truth of the allegations of paragraph 73 of the complaii*. 


| 74. Denies knowledge or information sufficient to 
| form a belief as to the truth of the remaining allegations of 
| paragraph 74 of the complaint except admits that Alleghany 


sold 96,000 shares of Penn Central stock on May 27, 1970 at 


an average price of $13.17 per share. 


75. Denies that the sale of stock in Penn Central 


on May 27, 1970 was mače ‘in competition" with the sale of 


remaining aliegations of paragraph 75 of the complaint. 


76. Admits that in January 1971, Alleghany sold 


stock by Investor Mutual, Inc. and denies knowledge or informa- 


tion sufficient to form a belief as to the truth of the 


ics romaining holdings of 100,195 shares of Penn Central 
Stock at an average price of $5.86 per share, but otherwise 


denies the allegations of paragraph 76 cf the complaint. 


77. Denies any implication that defendant Alleghany 
may have acted less than timely or prudently with respect to 
the sale of its Penn Central stock, admits that $1,851,392 was 
received by Alleghany in the sale of 196,195 shares of Penn 
Central stock at an average price of approximately $9.50 per 
share, and otherwise denies knowledge or information sufficient 
to form a belief as to the truth of the allegations of 


paragraph 77 of the complaint. 


Alleghany to retain its Penn Zentral shares and otherwise denies 


| 
| 
| 


| stock was disclosed in the 1970 and 1971 annual reports and 
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78-81. Denies knowledge or information sufficient to 
form a belief as to the truth of the allegations of paragraphs | 


78 through 8l of tae complaint. 


82. Denies the allegations of paragraph 82 of the 


complaint except admits that the sale of Penn Central 


avers that the sale of the Penn Central stock was alsc disclosed 
in Alleghany's semi-annual report to shareholders dated June 30, 


COUNT FIVE 
83. Alleghany repeats and -ealleges, as if set forth 
in full herein paragraphs 1-8. <7 its Answer to the complaint. 


84. Admits the alle.*tions contained in paragraph 84 


of the complaint. 


85. Denies that the proxy statement referred to or 
other reports of Alleghany implicitly represented that the 
directors would discharge their fidiciary duties as claimed, 
refers to the statement or reports for the contents thereof, 
denies any allegation inconsistent therewith, and otherwise 
denies knowledge or information sufficient to 25-3 a belief as 
to the truth of the allegations of paragraph 85 of 


the complaint. 


86. Answering paragraph 86 of the complaint, admi*s 
that the April 1969 proxy statement and the annual report of 
Alleghany for 1969 and the other reports of the company to the 


shareholders and the SEC in 1969 did not disclose the matters 


referred to, but denies any implication that such statements 


were required to contain such information under the SEC proxy 


rules or any other regulations or rules administered by the SEC. 


87-88. Denies knowledge or information sufficient -- 


form a belief as to the truth of the allegations of paragrapns 
87 and 88 of the complaint except, with respect to any implica- 
tion that Alleghany was a registered investment company, refers 


to its answers to paragraphs 3 and 12 of this Answer. 


89. Admits that Alleghany sustained a loss in the 


amount of $1,853,126 ir 1970 and 1971 through its sales of its 


Penn Central stock, such loss heing measured Ly the differences 
between t. ^ costs of and the prices obtained for the sha-es 
sold; denies that its investment in Penn Central Company waz not 
a suitable investment for a registered investment company, and 
otherwise denies knowledge or information sufficient to form a 
belief as to the truth of the allegations of paragraph 89 of the 


complaint. 


90. Denies, on information and belief, the allegations 
of paragraph 90 of the complaint and avers that the answer hereto | 
does not modify or change, in any respect, Alleghany's responses | 
answering any of the allegations contained in Count Three of 


the complaint. 


91. Denies knowledge or information sufficient to 


form a belief as to the truth of the allegations of paragraph 


91 of the complaint. 


COUNT SIX 


92. Alleghany repeats and realleges, as if set forth 


in full herein, the allegations of paragraphs 1-91 of 


its Answer to the complaint. 


93. Admits that plaintiff pruports to bring thi 


| count as alleged in paragraph 93 of the complaint but denies 


that it may be so maintained. 


94. 


Denies the allegations contained in paragraph 94 


of the complaint. 


95. Answering the allegations of paragraph 95 of the 


complaint, admits that plaintiff purports to set 


said language now appears in Section (c) (7) of the 1940 Act, 


refers to said Section for the text thereof, and denies any 


allegation inconsistent therewith. 


96. Denies any implication that the exemption provided 


for in Section 3(c)(9) of the 1940 Act was not available to 


Alleghany at any time such exemption was claimed by Alleghany to 
be available to it, and denies knowledge or information sufficient, 


to form a belief as to the truth of the remaining allegations 


97. Denies the allegations of paragraph 97 cf the 


complaint. 
COUNT SEVEN 


98. Alleghany repeats and realleges, as if set forth 


in full herein, the allegations of paragraphs 1-95.of 


| 
pertinent part," Section 3(c)(9) of the 1940 Act, avers that 
its Answer to the complaint. 


| 
| 
| 
of paragraph 96 of the complaint. 


99. Admits that Alleghany is incorporated in the 


State of Maryland, denies knowledge or information sufficient 
to form a belief as to the truth of the allegations that 
plainciff is a citizen of the State of New York, and otherwi. ^ 


denies the allegations of paragraph 99 of the complaint. 


100-101. Admits the allegations of ,aragraphs 100 


102. Denies knowledge or information sufficient to 
form a belief as to the truth of the allegations of paragraph 


102 of the complaint. 


103. Denies the allegations of paragraph 103 of the 


104-110. Denies the allegations made with respect to 
Alleghany in paragraphs 104 through 110 of the complaint, and 


denies, on information ana belief, the remaining allegations 


| 
of said paragraphs. 


| 


FIRST AFFIRMATIVE DEFENSE 


lll. The complaint fails to state a claim upon which 


relief may be granted. 
SECOND AFFIRMATIVE DEFENSE 


112. The complaint is barred, in whole or in part, 
by the applicable statutes of limitations or by the doctrines 


of laches and estoppel. 


THIRD AFFIRMATIVE DEFENSE 


113. This action may not be maintained by plaintiff 


|! as a class action. 
FOURTH AFFIRMATIVE DEFENSE 


114. This action may not be maintained by plaintiff 


as a derivative action. 
FIFTH AFFIRMATIVE DEFENSE : 


115. This Court lacks subject matter jurisdiction, 
in whole or in part, over the claims sought to be asserted in 


the complaint. 
SIXTH AFFIRMATIVE DEFENSE 


ll6. Pursuant to Orders of the Interstate Commerce 
Commission, Alleghany was subject to regulation by that Agency 
under the Interst»te Commerce Act beginning at a time long 
prior to the earliest events mentioned in the complaint herein, 


| and it has continued subject to uch regulation. 


117. Alleghany informed its shareholders in its 1968 
Annual Report that it had acquired virtually all of the outstand- 
ing stock of Jones Motor Co., Inc. and had applied to the 
Interstate Commerce Comission for the appropriate authorizations 
implementing the transactions. Notice of initiation of this 


proceeding was published in ‘the Federal Rec ster and was served 


vnon plaintiff Phillips. These notices afforded interested 


persons an opportunity to present their views to the ICC. 


118. 


|provided, in accordance with it 


The ICC, by Order dated January 27, 
| approved the acquisition as in the public 


terms and the terms 
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1970, | 
interest. The Order 


of the 


| Interstate Commerce Act, for Alleghany's continued regulc*ior bv 


the Interstate Commerce Commission. 


even if timely, would be beyond 


at 


had ceased 


The time to petition for 
review of said Order has expired, and a petition to review it, 


erisdiction of 


Alleghany also info:med its shareholders in its 
Annual Report that Alleghany would be applying to the 
| Securities and Exchange Commission for an Order declaring that 


to be an investment company under the 


| 2 The SEC, on July 16, 1970, 
| notice in the Federal Register 


this Court. 


1940 Act. | 


issued a public 


of Alleghany's application for such; 


an Order. The notice gave interested persons an opportunity | 
to request a hearing with respect to said application. | 
T 1 ^ | 

121. The SEC, by Order dated August 21, 1970, granted 


Alleghany's application, and Alleghany's shareholders were so 


1970 Semi-Annual Report. 


The time to petition 


for review of the SEC Order has expired, and a petition to 


| 

| 

I 

| 

E , : 
informed in its 


review it, even if timely, would be beyond the jurisdiction 


of this Court. 


122. 


Act, 


collateral attack by plaintiff in this action. 


These Orders determine that Alleghany is subject 
to regulation by the ICC pursuant to the Interstate Commerce 
rather than to regulation by the SEC pursuant to the 


Investment Company Act of 1940, and they are not subject to 


challenge to such Orders is beyond the jurisdiction of this 


Court. 
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Plaintiff's 
| 


SEVENTH PARTIAL AFFIRMATIVE DEFENSE 


123. Alleghany is incorporated under the laws of 
Maryland and may, under that law, exercise discretion in 
| declaring and distributing as dividends its net income or any 


| part thereof. 


| 
124. Alleghany is entitled under the law: of Maryland 


| and, by virtue of the approvals heretofore granted by the 
| -— 1 ! 
| Interstate Commerce Commission, is entitled under the laws 
|| 

of the United States to own the stock and assets of, and to 


exercise control over, its Jones Motor Division. Alleghany 
e. 
is entitled to exercise discretion with respect to the retention 


or alienation of such properties and of their control 


125. Assuming the applicability of the relevant 
Statutory standards, Alleghany is lawfully vested with dis- 
cretion to determine whether its activities shall be regulated by | 
the Interstate Commerce Commission pursuant to the Interstate 
Commerce Act or by the Securities and Exchange Commission 


pursuant to the Investment Company Act of 1940. 


relief represent unlawful attempts to usurp managerial prercga- 
tives which lawfully belong to the directors and officers 
of defendant Alleghany as the representatives of all of its 


stockholders. 


WHEREFORE, defendant Alleghany prays that the Court 


enter an order dismissing the complaint, together with costs 


126. Items l, 4, 5 and 6 of plaintiff's prayer for 


and attorneys' fees 


Adii 
furtb relief as th 


Dated: New York, N 
LJ 
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in accordance with law and such other and 


^ 
e Court 


TO. Clerk of the Court 


U. 


S. District Court 
Southern District of 


Mr. Randolph Phillips 
Plaintiff Pro Se 
30 East 72 Street 


New York, New York 


for 


10021 


deems just and proper. 


CAHILL ^ORDON & REINDEL 


DET 4. 
By | f loc G e ساس ب وا رربي‎ 


: Richard Schumacher 
Attorneys for Defendant | 
,eghany Corporation | 
Ofr,.ce and P. O. Address 
80 Pine Street | 
New York, New York 10005 
(212) 944-7400 
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RANDOLPH PHILLIPS 8 1 M. 
: D. or WA 


Plaintiff, : 
-against- NOTICE OF MOTION ' 


JOHN E. TOBIN, PRED M. KIRBY. ALLAN P. 74 Civ. 5740 .(RIW) 
KIRBY, JR., each in their own capacity $ 

as directors of Alleghany Corporation, 
anå as attorney for and guardians of 
the property of Allan P. Kirby, Sr., 
JOHN J. BURNS. JR., RALPH K. GOTTSHALL, 
RICHARD R. HOUGH, WILLIAM.G. RABE, 
CLIFFORD H. RAMSDELL, and CARLOS J. 
ROUTH, as directors of ALLEGHANY COR- 
PORATION, and ALLEGHANY CORPORATION, 


- 


Defendants. 


PLEASE TAKE NOTICE that, upon the affidavit of Jazad 
C. Horzon, sworn to on May 5, 1975, the affidavit of Tneodore' 
E. Somerville, sworn to on May 5, 1975, the afficavit of Joseph? 
A. Clark, III, sworn to c May 5, 1975, upon the acconpàr.Jing.,' 
paper. ad memoranda of law, and upon all the paper*, pleadings 
and proceedings had herein to date, the undersigned, as attora X 


neys for the defendants John E. Tobin, Fred M. Kirby, Allan P. 


b. 
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OR 
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Kirby, Jr., and John J. Burns, Jr., w111 move this Court, be- 


E. 


fore the Honorable Robert J. Ward, United States District Jvdgs, 


* 
in Room 2704, United States Courthouse, Foley Square, New York, 
2/5 

New York, on June 3, 1975, at 2490 p.m., or as soon thereafter 


as counsel can be heard, for judgment on the pleadings, pursuant, 


to Rule 12(c) of the Federal Rules of Civil Procedure, dismissing. 
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UNITED STATES DISTRICT COURT i 5 
in part in accordance with memorandum . : 
SOUTHIERN DISTRICT OF NEW YORK 
decision filed herewith. 


RANDOLPH PHILLIPS, 
Plaintiff, 
-against- 


JOHN E. TOBIN, et al., 


i 
Defendants. 


NOTICE OF MOTION 


CAHILL GORDON & REINDEL 
Attorneys for Defendant 
Alleghany Corporation 

Office & P. O. Address: 

80 Pine St-^-t 

New York, Lw York 10005 

(21 >- 944-7400 
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and as attorney 
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associated 
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reason of conf 


the requirement of Rule 23.1 of the Federal 
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OF 
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dians of 
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CARLOS J. ROUTH 
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Procedure that the plaintiff in a derivative action "fairly 


and adequa*:ly represent the interests of the shareholders 


. . . Similarly situated in enforcing the right of the 


corporation . . . ." 


3. I have reviewed materials obtained from litigation 
files of Alleghany as well as Court records and published 
materials relating to the many previous litigations involving 
Mr. Phillips, Alleghany and its c^*icers, directors and affiliates 
and sS. This affidavit and Exhibit A hereto outline facts 


ascertained in the course of this review.* 


4. The purpose of this affidavit is to present a 
detailed account of another litigation now pending before Judge 
Tenney, Phillips v. Investors Diversified Services, Inc. and 
Alleghany Corp., S.D.N.Y. 72 Civ. 1544 (CHT) (hereinafter the 
"fee litigation"). In that case Mr. Phillips, appearing pro se, 
sued Alleghany and Investors Diversified Services, Inc. ("IDS"), 
a company in which Alleghany owns a substantial stock interest, 
seeking a judgment of $94,950 for "legal fees" allegedly owed 
Mr. Phillips for his own services. Mr. Phillips' complaint was 
dismissed as to Alleghany for want of subject matter jurisdiction 


in September 1972,** but he is pursuing the action vigorously 


* The exhibits to this affidavit are submitted under 
separate cover. 


** This action, Phillips v. Tobin, et al., which relates to 
events five or seven years ago, was initiated on December 
30, 1974, ten days after the remaining defendant in the 
fee litigation had filed a motion to dismiss and/or for 
summary judgment. 
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against IDS.* Submitted with this affidavi s Exhibit A is an 
appendix which describes, in relevant detail, more than a 
dozen other litigations in which Mr. Phillips has been involved 


over approximately the last three decades.** 


5. The fee litigation arises out of Mr. Phillips' pro 


en 


se defense of himself as a named party, during the early 1960's, 


* The "fee litigation" and the present derivative action are 
two of at least four actions which Mr. Phillips currently 
is prosecuting pro se. The others are a suit for damages 
pending before Judge Lasker against the American Stock Ex- 
change, Phillips v. American Stock Exchange, [Current 
Binder] CCH Fed.Sec.L.Rep. 1 95,035 (S.D.N.Y. 1975), and 
an acti.n in the federal courts of the District of Columbia 
which secks a declaratory judgment that President Ford is 
not legally serving in his office, and that he must refund 
his salary payments to the Tr: asury, Phillips v. Nixon, 
D.C.D.C. 74 Civ. 736. The Nixon complaint was dismissed by 
the District Court, and Mr. Phillips has briefed an appeal 
which now awaits argument in the Court of Appeals for the 
District of Columbia Circuit. 


On February 17 of this vear, Judge Stewart dismissed a 
complaint by Mr. Phillips and an organization styled "Com- 
mittee for Fair Play to Voters" which sought a declaratory 
judgment that former Attorney General William B. Saxbe did 
not legally serve in that office. See Committee for Fair 
Play to Voters v. Saxbe, S.D.N.Y. 74 Civ. 942 (CES). In 
addition Mr. Phillips' wife, Mrs. Lily Phillips, is the 
plaintiff in a derivative action allegedly on behalf of one 


of the mutual funds managed by IDS. See Phillips v. Bradford, 
S.D.N.Y. 73 Civ. 2118 (HFW). 


** Part I of Exhibit A deals with a number of cases involving 
Alleghany and those associated with it. Part II describes 
other cases involving Mr. Phillips and entities and persons 
unrelated to Alleghany. 


Alleghany Corp. v. Kirby, 218 F.Supp. 164 


.2 327 (2d Cir. 1964). Alleghany Corp. 


Exhibit A at pp. 1-7.) Mr. Phillips' 
role in the latter case stemmed from his position, in the early 


6. Since the completion of Alleghany Corp. v. Kirby, 
Mr. Phillips on several occasions, has sought recovery from 


Alleghany or IDS of $94,950 in "legal fees", which is alleged 


, 


by Mr. Phillips to be the value of the services he expended in 


defending himself pro se in that action. (Exhibit A hereto at 


7. According to an affidavit which Mr. Phillips filed 


ma 


مم 


itigation on February 4, 1975 (Fxhibit B hereto), 
Mr. Phillips' final non-judicial request for payment of the 
cted on November 30, 1970 by John Tobin, Esq. 
Mr. Tobir is a member of the law firm of Donovan Leisure Newton 
& Irvine, a director of Alleghany, and one of the individual 
defendants in the instant action. ‘In an affidavit, verified on 
June 12, 1972 and filed in connection vith an early motion in 


the fee litigation, Mr. Phillips contended that Mr. Tobin's 


personal animosity to Mr. Phillips accounted for the rejections 


by Alleghany and IDS of his fee demand. (Exhibit C hereto is | 


the relevant portion of said affidavit.) 


8. Mr. Phillips filed his complaint against Alleghany 
and IDS in the fee litigation on April 14, 1972. Shortly there- 


after he procured, in circumstances hereafter described, the 


tne Clerk of 
The following account . 
is based on Judge Franxel's memorandum 


which vacated the default. (Judge Frankel's Opinion is 


D hereto.) 


9. On May 9, 1972 Alleghany retained counsel to 


defend it in the fee litigation.  Allegnany's time to move or 
answer the complaint was about to expire. After Alleghany'*s 


counsel had attempted unsuccessfully to reach Mr. Phillips to 


request a stipulation for an extension of time, they applied to 


Judge Lasker on May 10, 1972 for an ex parte order extending 


Alleghany's time to move or answer. Judge Lasker signed the 
order which provided, inter alia, that service of it upon Mr. 
Phillips on or before May 15, 1972 would be deemed sufficient 


service. Alleghany's counsel mailed a scopy of the order to 


Mr. Phillips on May 11, 1972, but the order was not "instantly" 


filed with the Clerk. 


10. Mr. Phillips caused a default judgment to be 
entered against Alleghany on May 12, 1972. After attempts to 
vacate the default by agreement between the part es failed, 
Alleghany brought on, by order to show cause, a motion to vacate 
the default. Judge Frankel granted the requested vacatur on 
June 15, 1972, stating in his memorandun: 

"Phe ensuing proceedings, for what should 

have been routine correction of a situation that 
should never have existed in the first place, 


have been prolonged and exasperating beyond any 
due measure. And the main causes of the 


- 


unpleasantness have been the tenacious bellicos- 39a 
ity and abusiveness of the plaintiff. 

* * * 
". . plaintiff has not stinted in heaping ir- 


sult upon opposing counsel; he has filed volumin- 
ous and gratitous attacks upon various state 

and federal ı ges; he has festooned his papers 
with baseless and essentially irrelevant charges 
cf fraud, including 'fraud upon this court,' 
malice, "hidden motives,’ and, to end with one of 
his gentler notes, the 'obvious ignorance' of 


counsel for defendant. He has urged, preposter- 
ously, that counsel for defendant be 'fined' and 
'censured."'" Exhibit D at pp. 3-4.) 


11. On June 16, 1972 Mr. Phillips filed a notice of 


— ái OÓ— 


motion for rearcument. The basis ior this request was an asser- 
tion that Judge Frankel's former law firm had opposed Mr. 


Phillips in earlier cases allegedly relating to the fee litigation, 


m 


Mr. Phillips' moving memorandum (Exhibit E hereto) charged Judge 
Frankel with violations of the Canons of Judicial Ethics. Judge 
Frankel denied the motion and, ina memorandum opinion dated 


July 3, 1972 (Exhibit F hereto), said: 


"Having joined the roster of judges and others 
charged with fraud by this plaintiff, I have 
duly considered the assertion that I should 
heretofore have recused myself from this case 
or should uc so now. 


* t * 


"Defendant's papers sufficiently refute, I think, 
the atrocious conclusions plaintiff would draw 
from my involvement 15 years or so ago as an asso- 
ciate in the law firm of which I later became a 
member. 


"If facts like these could be «isqualifying - or 
could be deemed by a rational person to create 
appearances of impropriety - the judges of this 
court would spend much of their time reviewing 
their work lives and handling over to each other 
such routine chores as the motion in the instant 
case." 


| 


| cond 


12. In papers 


fee litigation Mr. Phillips has made charges of serious mis- 
uct against several judges and members of the bar.* In 
instances his charges have referred to miscorduct which 


some 


| cstensibly occurred within the fee litigation itself, while in 


othe 


| Appellate Division, First Department of the New York State Supre 
| F f 


r instances h^ has alleged conduct which supposedly occurred 


| in earlier cases in which Mr. Phillips had been involved in one 
| 


| or more capacities. 


13. In addition to Judge Frankel, the list of 


individuals thus charged inciudes: (a) John Tobin, Esq., a 
| director of Alleghany and a defendant in this action; (b) Former 


| 
| Chief Judge Y-ıry J. Friendly of the Court of Appeals for the 
| 


(d) The Hon. Owen McGivern, former Presiding Justice of the 


| Court; (e) Robert Fitzsimmons, Esq., a Special Master of this 


| Court and a Referee of the New York St^te Supreme Court in cases 


| in which Mr. Phillips had been involved; and (£) Richard Bond, 


Esq. 


, IDS' chief counsel in the fee litigation. 


Exhibit A describes other instances in which Mr. Phillips 
leveled unsubstantiated charges of corrupt conduct against 
adversaries and against judicial officers who presumed to 
decide matters against him. The complaint in this action 
includes, in passing, a suggestion (Cplt. #4 29, 30) that 
the actions of the Securities and Exchange Commission which 
Mr. Phillips' complaint attacks were influenced by an 
alleged attempt to influence the then Chairman of the 
Commission. 


Judge Timbers was attacked for "bias" after he had declined 


Second Circuit; (c) Judge William H.4Timbers of the same court;** 


| 


toj 


reverse Judge Frankel's decision vacating the above-described 


default. In an application for reconsideration of Judge 
Timbers' decision, dated August ll, 1972 (Exhibit G hereto), 


(Footnote continued on next page) 
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lá. As noted above, Alleghany was dismissed from the 


| fee litigation on September 25, 1972 for lack of subject matter 
jurisdiction. Mr. Phillips filed an appeal which the Court of 


Appeals dismissed on May 21, 1974 for failure to prosecute. 


15. The action continued against IDS. On December 20, 
1974 IDS filed a motion to dismiss and/or for summary judgment. 


As of this date, the motion is.sub judice before Judge Tenney. 


As noted above, on December 30, 1974, ten days after IDS submitted 


its motion to dismiss in the fee litigation, Mr. Phillips filed 


16. On January 31, 1975, Mr. Phillips filed a notice 
in the fee litigation to depose IDS by its Chairman, Fred M. 


| 
| 
his complaint in this case. 
Kirby, a defendant in this action. In response, IDS sought and 


Judge Tenney granted on February 4 an order to show cause, return- 


and to stay all pre-trial discovery until after a determination 


| able February 7, to vacate the notice of deposition of Mr. Kirby 
of the pending motions for dismissal or for summary judgment. 


The motion also askec for an order prohibiting Mr. Phillips from 


coumunicating with IDS or with Alleghany or with their officers, 


(Footnote continued from preceding page) 


Mr. Phillips cited the following grounds for Judge Timbers' 
alleged "bias": (i) Phillips was then the chairman of "The 
National Committee for the Impeachment of Richard M. Nixon"; 
(ii) Judge Timbers had been appointed to the Court of Appeals 
by Mr. Nixon; (iii) Judge Timbers is a Republican who served 
as General Counsel of the SEC during the Eisenhower Admin- 
istration; (iv) Judge Timbers' previous law practice had 
included as clients many large corporations and corporate 
interests which favored the re-election of Mr. Nixon; and 
(v) Judge Timbers had been a delegate to the 1956 Republican 
National Convention which had nominated Mr. Nixon for re- 
election to the Vice Presidency. 


directors, employees, or agents, concerning the fee litigation 


except through counsel for IDS and Alleghany.* On the return 
date Mr. Phillips did not contest this motion, and Judge Tenney 
orally granted the relief sought and on February 18, 1975 signed 


a written order to that effect (Exhibit H hereto). 


17. In the interim, on February 10, Mr. Phillips 
sought, by order to show cause, to have the oral order vacated. 
He also asked the Court to cite Mr. Bond for contempt of court 
for, inter alia, allegedly filing a false affidavit of service 
of IDS' February 4 order to show cause. The relief sought was 


denied. 


18. On February 19, the day after Judge Tenney had 
signed his order staying the proposed deposition of Mr. Kirby 
in the fee litigation, the defendants in the present litigation 
received in the mail a notice to depose Alleghany through 
the said Mr. Kirby and four other officers oi directors of 
Alleghany. On February 25, this Court signed an order to show 
cause staying that discovery pending the Court's determination 
of the defendants' motion, subsequently granted, for a protective 
order vacating the notice of deposition. On February 27, 1975 
Mr. Phillips filed notice of appeal from Judge Tenney's order 


of February 18. 


* The supporting affidavit of IDS' counsel informed Judge 
Tenney that Mr. Phillips had attempted to communicate 
directly with at least one IDS officer. 


19. Meanwhile, Mr. Phillips also filed motions in the 
fee litigation to disqualify IDS' counsel, Mr. Bond, and to 
stay all proceedings pending determination of the disquali- 
fication motion. The disqualification motion, filed February 4, 
1975, charges that Mr. Bond was formerly an associate of 


Donovan Leisure Newton & Irvine, a firm which had represented 


some of Mr. Phillips' co-defendants in Alleghany v. Kirby and 
allegedly, according to Mr. Phillips, had represented him in 
connection with transactions related to that same action which 
ostensibly gives rise to Mr. Phillips' right to the "fees" he 


is suing for in the fee litigation. (See Exhibit B hereto.) 


> fi 
Joseph A. Clark III 


Sworn to before me this 


Sth day of May, 1975 


Notary Pub 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


RANDOLPH PHILLIPS, 


JOHN E. TOBIN, FRED M. KIRBY, ALLAN 
P. KIRBY, JR., each in their own 
capacity as directors of Alleghany 
Corporation, and as attorney for and 
guardians of 


P. Kirby, Sr., JOHN J. BURNS, 


RALPH K. GOTTSHALL, CHARD R. HOUGH, 
WILLIAM G. RABE, CLIFFORD A RAMSDELL, 
and CARLOS J. ROUTH as directors of 
ALLEGHANY CORPORATION, and ALLEGHANY 
CORPO! ON, 


Defendants. 


APPENDIX TO CLARK AFFIDAVIT 


Part I of this Appendix (pp. 1-28) describes par- 
ticular highlights of some of Mr. Phillips' previous litiga- 
tions with Alleghany and those associated with it. Part II, 
(pp. 29-41) describes Mr. Phillips' extensive history of liti- 
gation against persons unrelated to Alleghany. Even this 
extensive Appendix does not attempt to identify all of the 
cases in which Mr. Phillips has been involved. Enough is 
presented, however, to give this Court an overview of his 


litigious history. 


Background to the Fee 
Litigation and Related Cases 
This Appendix is submitted with the Clark affidavit 
which describes in considerable detail the case of Phillips 
v. Investors Diversified Services, Inc., S.D.N.Y. 72 Civ. 
1544 (CHT) the "fee litigation" which currently is pending 
before Judge Tenney. That case emerges out of a lengthy 


history of legal strife in which Mr. Phillips has been a 


central figure. The history can be traced back at least to 


1954. In tha: year, and early the following year, several 
derivative actions were filed on behalf of Alleghany in the 


New York State Supreme Court and thereafter consolidated sub 


nom. Zenn, et al. v. Anzalone, et al. The law firm of 
Pomerantz, Levy & Haudek appeared as lead counsel for the plain- 
tiffs in the consolidated action, and their pleadings attacked, 
inter alia, various transactions in stock of IDS by Alleghany 


and interests associated with the Murchison family of Texas. 


These transactions were alleged to have resulted in Alleghany's 


loss of control of IDS. 


In Februa of 1955 another derivative action on 
behalf of Alleghany was filed in the Southern District of New 
York sub nom. Breswick & Co. v. Briggs. The complaint included 
charges paralleling sc: of those made in Zenn. The attorney 
for plaintiffs in Breswick was George Brussel, Jr., Esq. Mr. 


Phillips participated as a "consultant" to Mr. Brusse‘ 


In April of 1955, the parties to the State court 
action reached a tentative settlement which Mr. Justice Owen 
McGivern referred to Referee Robert J. Fitzsimmons for evalua- 
tion as to fairness. Samuel R. Rosen, represented by the law 
firm of Graubard and Moskovitz, objected. Mr. Phillips func- 


tioned as a "consultant" to Seymour Graubard, Esq. and to Mr. Rosen. 


While the hearings before Referee Fitzsimmons were in 
progress, the Breswick plaintiffs obtained an order from Judge 
Walsh enjoining persons who were defendants in Zenn from 
pleading as res judicata in Breswick any judgment obtained 
in any other action not negotiated with the Breswick plaintiffs 


or with their attorneys. Breswick & Co. v. Briggs, 135 F.Supp. 
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397 (S.D.N.Y. 1955). The upshot was a proposal by the Breswick 
defendants to augment the settlement which had been offered 
in Zenn and which then was before Referee Fitzsimmons for his 


consideration. 


Plaintiffs' counsel in Breswick rejected the "improved" 
offer. Mr. Fitzsimmons was appointed a Special Master to deter- 
mine whether new developments justified vecatur of the earlier 
injunction. On November 17, 1958, Mr. Fitzsimmons submitted 
his reports in both Zenn and Breswick. He recommended that the 
injunction be vacated and that Mr. Justice McGivern approve 


the improved settlement which the defendants had offered. 


Mr. Justice McGivern approved the report rendered 
by Mr. Fitzsimmons, but directed that entry of judgme:.c be 
stayed while the Breswick injunction remained in effect. 
(Zenn v. Anzalone, 17 Misc.2d 897, 191 N.Y.S.2d 840 (Sup.Ct. 


N.Y.Co. 1959)) 


Judge Dimock rejected Mr. Fitzsimmons' report and 
declined to vacate the injunction. Thereafter, further nego- 
tiations took place in which Mr. Phillips apparently played 
a prominent role on behalf of the plaintiffs. These discussions 
resulted in a further augmentation of the defendants' settle- 
ment offer, and on this basis the litigations were concluded 


towards the end of 1959. 


U 


On September 8, 1960, the Murchisons filed in this 


Court a derivative action on behalf of Alleghany, Murchison v. 
Kirby, 60 Civ. 3511, which attacked the aforesaid settlement as 
fraudulent. They included among the defendants Mr. Phillips, 
the late Allan P. Kirby, and his son, Fred M. Kirby, who is one 
of the defendants in the present action. Mr. Phillip: appeared 
pro se in his own defense. After trial, Judge Dawson entered 
judgment for all defendants in a decision reported as Alleghany 


Corp. v. Kirby, 218 F.Supp.164 (S.D.N.Y. 1963), aff'd, 333 F.2d 


327 (2d Cir. 1964), aff'd en banc, 340 F.2d 311 (1965). 


The so-called "fee litigation" now pending before 
Judge Tenney involves Mr. Phillips' claim for the alleged value 
of the services he rendered in defending himself pro se in 
Alleghany v. Kirby. According to the papers filed in the "fee 
litigation," Mr. Phillips first broached his claim to "fees" 
by means of a motion filed with Judge Dawson in the Alleghany v. 
Kirby action on December 12, 1963. The Court rejected the 


motion because it had not been adequately served. 


Mr. Phillips renewed his motion in September 1964, 
but withdrew it by stipulation on October 13, 1964. On the 
same day, he filed a complaint against Alleghany in the New 
York State Supreme Court, New York County (Index No. 15360/1964), 
seeking payment of his "fees".  Alleghany promptly moved to dis- 


miss the complaint, and in early January of 1965 it was dis- 


missed by stipulation. 


During this period the question of attorneys' fees 
for the prevailing parties in Zenn had been held in abeyance 
pending certain appeals in Alleghany v. Kirby. Finally, on 
May 7, 1965, Mr. Justice McGivern made his fee awards, in- 
cluding an award constituting "fair and adequate compensa- 
tion for the Graubard-Brussel-Phillips group . . ." 

Zenn v. Anzalone, 46 Misc.2d 378, 380, 259 N.Y.S.2d 747, 750 


(Sup.Ct. N.Y.Co. 1965). 


After payment, Mr. Phillips began a series of judicial 
attacks designed to upset the Zenn settlement. Initially, he 
filed on February 4, 1966 an amicus brief in the Supreme Court 
of the United States which had granted certiorari in the 
Alleghany v. Kirby case, sub nom. Holt v. Kirby, 381 U.S. 933 
(1965). The Supreme Court subsequently dismissed the petition 
for certiorari as improvidently granted. Holt v. Alleghany 


Corp., 384 U.S. 28 (1966). 


——— 


On June 7, 1966, a suit was instituted in the 
Southern District of New York sub nom. Smith v. Fitzsimmons, 
S.D.N.Y. 66 Civ. 1938, in which Mr. Phillips acted as a "con- 
sultant" to the plaintiff and to his attorney, Robert L. Bobrick, 
Esq. The complaint charged that the Zenn settlement had been 
procured by a fraudulent conspiracy among, inter alia, Mr. 
Fitzsimmons, the Referee and Special Master, and the late 


Allan P. Kirby. 


On February 7, 1967, Judge Bonsal granted the 
defendants' motion to dismiss the complaint. His opinion 
said: 


"This action which seeks to reopen the 
Alleghany litigation on the basis of conclu- 
sor and unsupported allegations of fraud 

ardly appeals to the conscience of a court of 
equity, particularly if there has been a 
solicitation of Alleghany stockholders, par- 
ticipated in by Mr. Phillips, for the pur- 
pose of bringing the action."* Smith v. 
Fitzsimmons, 264 F.Supp. 728, 734. (S.D.N.Y. 
1967) aff'd, sub nom. Smith v. Alleghan 
Corp., 394 F.2d 38 (2d Cir) cert. deniec, 
sub nom. Smith v. Kirby, 393 U.S. 339 (1968). 


On April 17, 1967, Messrs. Phillips and Bobrick 
filed a motion in the Court of Appeals for the Second Circuit 
seeking relief from the judgment in Alleghany v. Kirby, 
alleging fraud similarto that asserted in Smith v. Fitzsimmons 
as well as newly discovered evidence. The Court of Appeals 


rejected this application, Smith v. Alleghany Corp., 394 F.2d 


381 (2d Cir.), cert. denied, sub nom. Smith v. Kirby, 393 U.S. 


939 (1968), stating: 


"At most, the application stands on a porous 
foundation and in any case our consideration of it 
is barred by reason of the litigation of the same 
issues in Smith v. Fitzsimmons and their determina- 


Emphasis supplied here and elsewhere throughout unless 
otherwise indicated. 


tion by Judge Bonsal on summary judgment sought 
by plaintiffs thewselves. 


"All the matter put in support of the so-called 

19(c) motions was or could have been presented to 

Judge Bonsal and may not be held back and subse- 

quently used as the basis for relitigation of 

the same issues. The motions must be, and are 

denied." (394 F.2d at 394-95) 

According to papers filed by Mr. Phillips in the 

pending "fee litigation" he thereafter addressed to John E. 
Tobin, Esq., a director of Alleghany and a defendant in this 
action, a request that Alleghany and IDS pay his "fees" for 
his pro se services in Alleghany v. Kirby. This request was 
refused, and the "fee litigation" ensued. 


II. Alleghany's Acquisition of Control 
Over The New York Central 


Mr. Phillips also was et vive in several cases in 
the mid-1950s which invoi.ed Alleghany's acquisition of con- 
trol over the New York Central Railroad in 1954 and subsequent 
orders by the ICC which authorized Alleghany as a company 
regulated by the ICC to issue convertible preferred stock in 


exchange for its outstanding cumulative pr^ferred stock. 


Alleghany had first been made subject to the ICC's 
regulatory supervision in 1945 when it acquired control of 
the Chesapeake & Ohio Railroad. Chesapeake & Ohio Ry. Purchase, 


26L I.C.C. 239, 262 (1945). Subsequently Alleghany disposed 


of its stock in the C. & O., but shorcly thereafter it 
acquired control of the New York Central Railroad ("Central"). 
Alleghany and Central then applied to the ICC to have 

Alleghany's status continued as a non-carrier considered to 
be a carrier for purposes of regulation under the Interstate 


Commerce Act. Louisville & J.B. & R. Co. Merger, 290 I.C.C. 
725 at 726 (1955). 


On March 2, 1955 Division 4 of the ICC granted the 
application that Alleghany still be considered as a carrier 
subject to ICC regulation. Mr. Phillips intervened when the 
Docket came on for review before the full Commission. On 
May 24, 1955, the full Commission affirmed Division 4. 
Louisville ع‎ J.B. & R. Co. Merger, 295 I.C.C. 11 (1955). 

The Commission also held, in reaching its decision, that 
Alleghany's acquisition of control of Central did not require 


Commission approval. (295 I.C.C. at 17). 


On February 18, 1955, Alleghany had filed with the 
ICC another application seeking permission to issue a new 


6$ Convertible Preferred Stock in exchange for its then out- 


standing cumulative 5-1/28 Preferred Stock. Division 4 granted 


its approval on May 26, 1955, Alleghany Corp. Stock, I.C.C. 


Finance Docket No. 18866, and on June 22 the full Commission 


denied a request by Mr. Phillips for reconsideration. Alleghany 
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Corp. v. Breswick & Co., 353 U.S. 151, 158 (1957) which 


describes the Commission's action. 


On June 6, 1955, Breswick & Co. and Mr. Phillips 
filed a complaint in the Southern District of New York, sub 
nom. Breswick & Co. v. United States. They sought an 
injunction directing the ICC to vacate its orders which had 
continued Alleghany's status as a "carrier" and which had 


approved the exchange of the preferred stock. 


A three-judge panel was convened, pursuant to the 
Urgent Deficiencies Act, to hear the case. On July 21, 1955, 
it granted a temporary injunction, Breswick & Co. v. United 
States, 134 F.Supp. 132 (S.D.N.Y. 1955), and on November 18, 
1955, a permanent injunction, Breswick & Co. v. United States, 


138 F.Supp. 123 (S.D.N.Y. 1955). 


Alleghany took a direct appeal to the Supreme Court, 
which reversed. Alleghany Corp. v. Breswick & Co., 353 U.S. 151 
(1957), holding that Alleghany was properly to be treated as 
a carrier subject to ICC supervision. The Supreme Court's 
remand directed the District Court to consider the plaintiff's 
claims that the proposed new preferred stock as approved by 


the Commission, violated the Interstate Commerce Act. 


On remand from the Supreme Court, the District Court 
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held, contrary to the ICC's view, that the Commission was 
required to approve Alleghany's cont ?l of the New York 

Central before it could authorize the issuance of the new 
preferred shares.  Breswick & Co. v. United States, 156 F.Supp. 
227 (S.D.N.Y. 1957). Mr. Phillips as a plaintiff appear: 

in these proceedings pro se. Alleghany again appealed to 

the Supreme Court, which again reversed. Its second remand 
directed the Dis' "t Court to consider "the only claim that 
was |} ft open at this Court's prior disposition of this litigation, 
tc .t, whether 'the preferred stock issue as approved by the 
[Inters.ate Commerce Commission] was in violation of th 

' 


Interstate Commerce Act. '' 


Alleghany Corp. v. Breswick & Co., 
355 U.S. 415, 416 (1958). 


After further hearings the District Court granted 
the defendants' motion to dismiss the complaint and to vacate 
its injunction. Breswick & Co. v. United States, 160 F.Supp. 


764 (S.D.N.Y. 1958). 


While the Breswick proceedings were pending, the 
Securities and Exchange Commission also heid hearings on the 
proposed exchange of preferred stock. In re Alleghany Corpora- 
tion, S.E.C. Docket No. 812-987, 88, 998 (1956). The legal 
significance cf the jurisdictional conflict between the ICC and 
SEC is discussed elsewhere in defendants' papers. Here we note 
aspects of the litigation performance of Mr. Phillips who 


appeared before the SEC in opposition to the proposed exchange. 


“2 
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An affidavit, verified by J. Howard Carter, Esq., 


on January 10, 1961, and filed in the Alleghany v. Kirby 


litigation (Annexed herein as Exhibit A), set: forth the 


following excerpts from the transcript of the hearings before 


the SEC's trial examiner: 


"During che course of hearings before an 
SEC Examiner Phillips stated: 


(p. 1230-31) 'I am going to ask this 
counsel (David Hartfield, Esq. of the firm 
of White & Case) be brought before the bar 
of the Commission, Your Honor, because there 
have been two tactics employed here that 
have never been employed in any case before 
this Commission. I am going to suggest to 
the Commission that Mr. Hartfield and Mr. 

' 


'HEARING EXAMINER: Mr. Phillips, let me 
do a little talking, please * * * 
I am not going to lecture any lawyer 
in this case until I think his de- 
meanor justifies such a thing.' 


(p. 1228) 'Your Honor, I move you 
disqualify yourself from any further pro- 
ceedings here on the ground of bias and pre- 
judice if you do rot strike that from the 
record.' 


‘ 


* 
'HEARING EXAMINER: I refuse to do that.' 


(p. 1401 et seq.) ‘Your Honor, just 
now, in your presence, this reporter accused 
me of being a liar. You heari it, did you 
not, slp?'*" * * 


'HEARING EXAMINER: You had accused, pro- 
voked in my juagment, some retort from 
this present court reporter.' * * * 


"MR, 


PHILLIPS: Now, Your Honor, I move 

to disqualify this reporter from 
taking any further transcript in this 
proceeding on the ground he has demon- 
strated, in your presence, personal 
animosity to me, and that your own 
tolerant attitude, Your Honor, about 
this kind of conduct by counsel here 
has encouraged this reporter to engage 
in this sort of Donnybrook and we all 
know this reporter's services are being 
taken by Alleghany Corporation and by 
Mr. Sheriff's office and this reporter 
has no right to break into my personal 
colloquy with Mr. Lohren during a 
recess here. 


'I am not interested in his views. 
I don't care to have them, and in your 
presence he accused me of being a liar, 
and you unjustly, and without citing a 
single statement by me, say I provoked 
it, and you know that is not true, Your 
Honor.' 


"HEARING EXAMINER: I do think it is true, 


' MR. 


and we won't have another wo-3 on this.' 


PHILLIPS: I move to disqualify him, 
Your Honor, and I ask you certify to 
the Commission this record.' 


"HEARING EXAMINER: I won't certify it and 


' MR. 


I deny the motion.' 


PHILLIPS: Your Honor, . n't think I 
can continue any further in this pro- 
ceeding, because you are demonstrating 
to me you will not control the conduct 
of the participants in this hearing, 
even the reporter.' 


'HEARING EXAMINER: Do you wish to return to 
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the cross examination or not?' 


PHILLIPS: I do not care to pursue any 
cross examination before Your Honor and 
this reporter, in view of the ground I 
cannot get a fair hearing in the circum- 
stances of this case.' 


'HEARING EXAMINER: Mr. Phillips. I had 


occasion yesterday to ----' 


'MR. PHILLIPS: Your Honor, excuse me.' 


"HEARING EXAMINER: ' I warned you that your 
attitude toward me, in refusing to 
continue the cross examination of 
that witness, in my opinion, might be 
grounds for excluding you from further 
participation in this record. I think 
what has just transpired is another 
instance of that, and if I get another 
outburst from you like we have just had, 
I am going to move in that direction.' 


PHILLIPS: Your Honor, I accept your 
remarks and I am withdrawing from the 
hearing.' 


'HEARING EXAMINER: That is your option.' 


"MR. SHERIFF: May I just make certain 
whether Mr. Phillips is withdrawing 
from the hearing or whether he expects 
to reattend?' 


PHILLIPS: I am withdrawing from the 
hearing at this time. I will call to 
Your Honor's attention, if I may, sir, 
that six years ago, when you became a 
Trial Examiner, in a hearing that had 
previously been presided over for some 
three months by another Trial Examiner, 
I asked you the question whether you 
had read the record before taking the 
stand as Trial Examiner.' 


'HEARING EXAMINER: What has that to do 
with the present situation?' 


'MR. PHILLIPS: I moved to disqualify you, 
Your Honor. The Commission did dis- 
qualify you. I hesitated very much 
before coming into this proceeding be- 
fore you, whether I should make an 
application of personal bias and pre- 
judice, based on the events that 
occurred six years ago. I didn't do 
SO, because I didn't want to have any 
extraneous issues.' 
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‘HEARING EXAMINER: I don't ever recall 
having been disqualified in anything 
by the Commission., ' 


PHILLIPS: The record will speak for 
itself.' 


SHERIFF: Your Honor, before Mr. 

Phillips leaves the room, I would like 

to state clearly that I think Your 

Honor has conducted this hearing in the 
most impartial manner, despite, I think, 
continued provocation on che part of 

Mr. Phillips. I would also like to say, 
Your Honor, that I think that the atti- 
tude of Mr. Phillips in qvestioning the 
integrity of Your Honor, questioning the 
integrity of the court reporter, and in 
questioning the integrity of I think 
every person in this room, except myself 
for some reason, leaves me to wonder 

what kind of a case we are dealing with 
that this man has brought. I mean, 

how serious can this case be against 

the preferred stockholders when we have 

a man whose conduct is so irrational. 

Can he really be serious in these charges 
that he is making about the fairness and 
unfairness of this plan? I mean, it just 
seems to me that we preferred stockholders 
have had to bear here with a man, and I 
invited him to stay here to listen to 
this, with a man whose attitude, whose 
reaction x 


'HEARING EXAMINER: He has walked out on you. 
He has gone, left the hearing room.' 


'MR. SHERIFF: That is right -- whose 
attitude and reaction to people are 
such as to throw considerable credi- 
bility -- not credibility, but throw 
considerable doubt on whether this 
application of his for intervention 
is made for any logical or rational 
reason, but is an aspect of the com- 
plete irrational attitude which he has 
toward all persons.'" 
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This did not, however, end Mr. Phillips' challenges 


to the ICC's actions with respect to the New York Central. 


In 1959, Mr. Phillips and others filed a complaint 
in the U. S. District Court for the District of Columbia sub 
nom. Neisloss, Phillips, et ano. v. Arpaia, et al, Civ. No. 
2086-59. The case went forward under an amended complaint 
which alleged, inter alia, that the ICC had failed properly 
to investigate the matter of the Central by reason of "pressure" 
from "the White House" and bribes allegedly offered by Alleghany 


and some of its officers. 


Mr. Carter's aforesaid affidavit filed in Alleghany 
v. Kirby quotes the relevant portions of Mr. Phillips' amended 


complaint as follows: 


"Some of the means, among others, used by 
Young, Kirby and Alleghany to exert undue and 
improper influence upon the Interstate Commerce 
Commission were: rendering of services and 
giving of considerations of value to members 
of the Interstate Commerce Commission and other 
officials in a position to influence the Commis- 
sion's actions; ex parte representations covertly 
made to members of the Interstate Commerce Com- 
mission and other officials in a position to 
influence the Commission's actions; removal of 
independent members of the Interstate Commerce 
Commission critical of Alleghany's acts and their 
replacement by Commissioners favorable to Young, 
Kirby and Alleghany; threat of removal communicated 
from officials of the White House staff to members 
of the Commission critical of Young's, Kirby's 
and Alleghany's acts; intercession in the Commis- 
sion's decision by high government official 
through ex parte communications to members of the 
Commission. 


"16. Some of the wrongful acts and practices, 
among others, employed by Young, Kirby and Alleghany 
and persons affiliated with them to exert undue in- 
fluence upon the Commission, include: 


"a. Mr. Clayton Irwin was hired by 
Alleghany in July 1953 at $20,000 a year as 
a 'contact' with Dr. Milton Eisenhower. During 
1954 Dr. Eisenhower accepted free airplane 
transportation at the expense of Alleghany. 
The value of this transportation has been es- 
timated by Robert R. Young's former financial 
analyst, William J. Hudson, Jr., to be in excess 
of $5,000. This transportation was used by Dr. 
Eisenhower in February, March, April, June, July, 
August, October and November, 1954, for personal 
purposes. Dr. Eisenhower visited Young at the 
latter's Lome in Palm Beach and Newport, Rhode 
Island, during this same period. The friendship 
Setween Dr. Eisenhower and Young was made known 
to the President and to persons on the Commission 
or in a position to influence its action, and did 
influence its determinations in the matter of 
Alleghany's acquisition of control of the New 
York Central. At this time Dr. Eisenhower was 
serving with Sherman Adams, Assistant to the 
President, as a member of the President's Com- 
mittee on the Executive Agencies. 


"b. The White House, through Mr. Sherman 
Adams, made clear to one or more of the Commis- 
sioners, including Commissioner Owen Clark, that 
it did not want an investigation of Alleghany. 
Adams' role is further apparent in removals and 
appointments of Commissioners during this period. 
Prior to the vote of the Commission in April 1954 
not to investigate the Alleghany transactions, 
Adams asked Chairman J. Monroe Johnson, a Democrat, 
who at that time favored the investigation, for 
his resignation on the ground that he was then 
75 years old. Johnson did not resign, but during 
this period took an off-the-record trip to Florida 
to confer with Young. He subsequently voted to 
deny the investigation and the demand for his 
resignation was dropped. 


"Nine months later, on January 4, 1955, Com- 
missioner Charles D. Mahaffie, who had voted to 
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investigate Alleghany, was retired by a Presiden- 
tial Directive announced by Press Secretary 
Haggerty, because he had 'passed the age of 70,° 
in spite of Johnson's retention past that age. 
Knudson, the other Commissioner who sought to in- 
vestigate Alleghany, although a Republican, was 
not reappointed. Commissioner Mitchell, the sole 
Democrat to be reappointed by the President in 
this period, had voted against the investigation. 
In 1957, Arpaia, the other remaining Democrat who 
had voted against the investigation, was also 
reappointed. 


"c. On February 23, 1954, the New York law 
firm of Lord, Day & Lord, the firm with which At- 
torney General Brownell was associated prior to 
his appointment, was retained to act as Alleghany's 
New York counsel in the proxy fight to obtain con- 
trol of the New York Central. The firm demanded 
a minimum fee of $100,000 when no litigation was 
pending and were actually paid $250,000 for four 
months' service in 1954. It was Brownell's un- 
precedented opinion which made it possible to re- 
move Commissioner Mahaffie, Chairman of Division 
4, at a time when important and contested Alleghany 
applications were pending before that Division. 
Brownell has returned to Lord, Day & Lord and has, 
on at least one occasion, interested himself in the 
pending Alleghany litigation. The total fees paid 
Lord, Day & Lord for services in these and related 
matters to date exceed $900,000. 


"d. During 1954, Burton K. Wheeler and his 
son, Edward K. Wheeler, as counsel for Alleghany, 
Young and Kirby, had ex parte communications with 
Commissioners Johnson, Mitchell, Arpaia and Clark, 
during the course of which these Commissioners 
approved, prior to public adjudication, Young's 
plans to take control of the New York Central 
without investigation thereof. 


"e. While Secretary of the Air Force, Harold 
Talbott aided Alleghany and Young, Talbott called 
William E. Levis, a New York Central Director, and 
urged him to go along with Young instead of continu- 
ing to support White, the incumbent President of 
the Central. In return for such services, in 
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1954 Alleghany purchased 25,000 shares of stock 
in Electric Auto-Lite (Talbott's company) on 
which Alleghany promptly incurred a loss of 
$80,000. Clayton Irwin, a former business 
associate of Talbott's and at that time a 
$20,000 Alleghany consultant, stated to Hudson, 
Young's financial analyst, that the purchase was 
for 'certain Washington reasons which cannot be 
discussed.' 


"f. Subsequent to the Commission's various 
determinations in favor of Alleghany, Young and 
Kirby in 1954 and 1955, Commissioner Owen Clark 
was made a Vice President of the Chesapeake & 
Ohio Railway Company at an annual salary of 
$50,000 and Commissioner Robert W. Minor was made 
a Vice President of the New York Central at an 
annual salary of $55,000. Lawrence Horning, a 
Vice President of the New York Central, is as- 
signed to Washington, D.C. for the purpose, among 
others, of contacting members of the Commission 
and Congress anc providing them with services and 
entertainment at the expense of the New York 
Central. " » à 
"18. As a result of undue and improper in- 

fluence, ex parte representations and use of means 
other than the recognized public processes of ad- 
judication as aforesaid, the rulings of the Inter- 
state Commerce Commission in April and May of 1954 
refusing to investigate and declare illegal the trans- 
actions for the acquisition of control of the New York 
Central, were not rendered on the objective merits of 
the record before the Commission." 


The Neisloss plaintiffs sought an order from the 
District Court vacating the Commission's orders with respect 


to the Central and directing the Commission to hold further 


hearings. In an unreported decision, Judge Tamm of the Dis- 


trict Court dismissed the Complaint, which the Court of Appeal 


for the District of Columbia Circuit affirmed.  Neisloss v. 


Bush, 293 F.2d 873 (D.C.Cir. 1961). 
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III. Challenges to the IDS - 
Mutual Fund Relationships 
In 1961 the Murchison family of Texas and irterests 
associated with them won a proxy contest for control of 


Alleghany which resulted in the displacement, for a time, of 


the late Allan P. Kirby as chief executive officer of Alleghany. 


Mr. Kirby regained office in 1963. These events and a related 


sale of Alleghany stock by the Murchison interests to 


Gamble-Skogmo, Inc. in 1962 prompted still another wave of 


litigation by Mr. Phillips. 


Mr. Phillips contended in several actions in the 
courts and in proceedings before the SEC that the various 
changes in "control" of Alleghany had brought about automatic 
terminations of the investment advisory and principal under- 
writing contracts between IDS and the various mutual funds 
for which it served as investment advisor. Mr. Phillips, 
appearing pro se in these cases, was uniformly unsuccessful. 
See Willheim v. Murchison, 342 F.2d 33 (2d Cir.), cert. denied, 
382 U.S. 840 (1965); Phillips v. SEC, 388 F.2d 9364 (2d Cir. 1968); 


and Investors Mutual, Inc., S.E.C. File No. 812-1550. 


During this same period, parties unrelated to Mr. 
Phillips brought in the Southern District of New York a 


derivative action on behalf of one of the IDS mutual funds 


alleging improper domination of the fund's directors by IDS. 


A proposed settlement was reached, and notice of a hearing 

on the settlement before Chief Judge Ryan was given to the 
fund's shareholders. Of the fund's 270,000 shareholders, 
only two appeared to oppose -= Mr. Phillips, who appeared 
pro se and claimed ownership of 88 shares, and his mother-in- 


law, Mrs. Else Willheim, who claimed ownervhip of 30 shares.* 


In February of 1964 Chief judge Ryan approved the 


settlement, Glicken v. Bradford, 35 F.R.D. 144 (S.D.N.Y. 1964), 


and made the following comment about the objectants: 


"Objectants' bold assertion that the settle- 
ment here compares unfavorably with a settlement 
negotiated by present counsel with IDS on behalf 
of Investors Mutual Inc. (one of the other IDS 
advised funds) is incredible, in view of the fact 
that one of the objections raised by these very 
objectants to the settlement of that suit was 
that it was not as favorable as the settlement 
under consideration! If such an inconsistent and 
irresponsible position were just an isolated in- 
stance it might be shrugged off as stemming from 
ignorance on the part of one not trained in the 
law, but it is not so isolated; it is one of the 
many fallacious arguments (at times accompanied 
by unwarranted and unjustified personal remarks 
directed to counsel by objectant Phillips) with 
which objectants have sought ‘to distract us from 


important judicial business.' Unfortunately, the 
consideration of the objections raised here, al- 
though we have found them to be totally worth- 
less, have taken up a great deal of the time of 
the Court and delayed its determination. This 

was not fair to anyone, including the shareholders. 
See concurring separate opinion in Ackert v. Pelt 
Bryan, 2nd Circuit, 299 F.2d 65." (35 F.R.D. 

at 158-9.) 


* 


Murchison case described in the text above. 


In 1968 another suit was filed sub nom. Smith v. 


Murchison, S.D.N.Y. 68 Civ. 3791. This was a derivative 
action brought in behalf of Alleghany, demanding damages 

from various individuals who had served as officers or direc- 
tors during the period the Murchison interests controlled the 
company. Mr. Phillips was involved as a "consultant" to 

the plaintiff who alleged that the defendants had improperly 
profited from their alleged sale of a controlling interest in 
Alleghany to Gamble-Skogmo in 1962. Two years after the suit 
was filed a Mr. Haberman was substituted as plaintiff in place 
of Mr. Smith to avoid a transfer of the case to the District 
Court for the Northern District of Texas. Judge Gurfein ulti- 
mately granted summary judgment for defendants, Haberman v. 
Murchison, 331 F.Supp. 180 (S.D.N.Y. 1971), and the Second 
Circuit affirmed, Haberman v. Murchison, 468 F.2d 1305 (2d Cir 


1972). The opinion of the Court of Appeals commentea: 


"The core issue, to which the other claims 
are mainly incidental, relates to whether appel- 
lees realized, upon the sale by them of shares 
of Alleghany, a premium attributable to a trans- 
fer of management control. The SEC, considering 
the control issue on the same evidence as was 
later before the District Court, determined that 
there was no transfer of control; and that deci- 
sion was sustained upon direct review in this 
court. Phillips v. SEC, 388 F.2d 964 (2d Cir. 
1968). Although the issue arises in this liti- 
gation in a common law and differing statutory 
context, the District Court reached the same 
conclusion. We find no warrant for disturbing 
its judgment in this or any other of its aspects; 
and, for the reasons hereinafter appearing, we 
affirm the District Court's dismissal of appel- 
lant's action." (468 F.2d at 1308) 
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IV. The 1966 Exchange of Alleghany 
Stock for New York Central Stock 
Most v. Alleghany, S.D.N.Y. 66 Civ. 962, was an 
action commenced on April 4, 1966 by Elizabeth Most "repre- 
sentatively and derivatively behalf of all the shareholders” 
of Alleghany. Ms. Most named as defendants Alleghany 
and the late Allan P. Kirby, then the chief executive officer 


of Alleghany. 


The suit arose out of a tender offer made by 
Alleghany to its.shareholders on March 28, 1966 in which it 
offered t^ exchange shares of The N w York Central which it 
owned for shares of Alleghany preferred and common stock held 
by the shareholders. The complaint in Most sought to enjoin 
the consummation of the exchange. Judge Murphy denied a motion 
for a preliminary injunction on April 7, 196€,and the Court of 


Appeals affirmed without opinion in an unreported decision. 


— The exchange went forward, but Ms. Most did not 
abandon her complaint. On December 16, 1967 she filed an 
amended complaint. Mr. Phillips participated as a "consul- 
tant" to Bennett Frankel, Esq., attorney for Ms. Most. The 
complaint contained four "counts", including one so poorly 
drawn that Judge Wyatt later commented that "[i]t is im- 


possible to determine on what theory plaintiff is proceeding." 
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Judge Wyatt dismissed this action on February 17, 1970. A 
copy of Judge Wyatt's opinion is included in the Appendix 


of cases. 


Mr. Phillips apparently served as a "consultant" 
to plaintiff Morris Smith in another derivative action filed 
on behalf of Alleghany in 1969 which also attacked the 
1966 exchange offer. Smith v. Kirby, S.D.N.Y. 69 Civ. 1947. 
7, 1970 Judge Wyatt also dismissed this action. 


On February 17, 


V. Miscellaneous Cases 


(A) - In Rosen v. Alleghany — ME Phillips 
and two other plaintiffs brought a five-count complaint 
against Alleghany and the late Robert R. Young. Mr. Phillips 
sued both as a member of a stockholders' protective committee 
(represented by c 4."el) and individually, appearing in that 
role pro se. The five claims primarily related to an allegedly 
false and misleading proxy solicitation by the defendants. 


“The case was dismissed for failure to prosecute. 


Mr. Phillips then sought vacatur of the dismissal as 
to two of the five counts, in a case reported as Rosen v. 
Alleghany, 172 F.Supp. 317 (S.D.N.Y.), aff'd, 272 F.2d (2d Cir. 


(1959). He contended that he had not received notice of the 


hearing held to determine if dismissal should be ordered. 


Judge Sugarman dealt with this argument as follows: 


"Movant Phillips now claims that he never 
received a card from the clerk notifying him of 
this review hearing or notice of the order made 
thereon. Assuming this to be so, notice of the 
hearing was duly published and Phillips carefully 
avoids stating that he knew nothing of it or of its 
result. The suggestion is incredible that Phillips 

ro se learned nothing of the review hearing and 
confidential order m 2116 26021 trom the attorneys 
who represente illips and ochers as members of 


the stockholders rotective committee. ( 7 
Supp. at 3l-). 


(B) - In Phillips v. Bradford, 228 F.Supp. 397 
(S.D.N.Y. 1964), Mr. Phillips appeared pro se in a derivative 
action brought on behalf of one of IDS' mutual funds against 
IDS and others. The defendants sought dismissal on the grounds 
that a decision in Ackert v. Ausman, 20 App.Div.2d 850, 247 
N.Y.S.2d 999 (1st Dep't 1964), was res judicata on the issues 
raised in the complaint.  Ackert had been terminated by a 
court-approved settlement following a fairness hearing before 


a court-appointed referee. 


Judge Ryan granted the motion to dismiss, commenting 


in his opinion chat: 


"It is undisputed that not only as a share- 
holder of Mutual was plaintiff given notice of 
the settlement and State Court hearings on the 
settlement but that he filed an intention to 
appear at “he hearing and a memorandum containing 
t e charges of fraud and collusion, and then 
failed to appear, having made no reqvest for an 
adjournment or extension of time. The hearing 
was held on April 9, 1963 and plaintiff's 
mother-in-law Willheim, who had also filed a 
notice of intention to appear and for whom plain- 
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tiff had been acting as 'attorney in fact,' was 
represented by counsel who opposed the settle- 
ment on her behalf. On closing the hearing, the 
Referee stated that it could be reopened for good 
and sufficient cause. Plaintiff sought no such 
reopening until after the Referee made his deci- 
sion." (228 F.Supp. at 398) 


Having this ignored his State remedies: 


"On May 31, 1963, Phillips filed a ‘bizarre 
proceeding' in the Court of Appeals of this Cir- 
cuit to enjoin the defendants from pleading as 
res judicata the settlement proceedings before 
the State Court, Ackert v. Bryan 2nd Cir. #27240; 
on July 18, 1963, the Referee s report was filed 
holding the settlement fair, reasonable and ade- 
quate; on July 31, 196°, Phillips filed the in- 
stant complaint and tw. days iater, a petition to 
intervene in the State .»urt proceedings, attemp- 
ting to excuse his failure to appear; at the 
hearing this was denied on August 23, 1963 be- 
cause there was 'no merit to the arguments put 
forward by this movant.' An appeal from this 
denial has been dismissed."* (228 F.Supp. at 
398-99). 


Judge Ryan disposed of Mr. Phillips' charges that 


the settlement was tainted by fraud as follows: 


* In the decision of the Second Circuit determining the "bizarre 
proceeding" to which Judge Ryan refers, Judge Kaufman filed 
a concurrence in which he said: 


"He [Phillips] hurls thorough.’ unsubstantiated charges 
at reputable counsel, contending that the 

raudulently and corruptly entered into a settlement 
agreement in a companion case in the New York courts 
wick, had this been known to our court, would have 
necessitated our reaching a different conclusion from 
that recorded at 299 F.2d 65, rehearing denied, 299 F.2d 
72 (1962). * * * What does concern me is his cavalier 
and outrageous use of the federal courts -- and indeed 
other forums -- for his unrestrained attacks upon the 
personal veracity end professional competence of counsel. 


* * * 


(Footnote continued on following page) 


"The details of the charges of excessive 
fees, fraud on the stockholders and inadequete 
consideration are now lodged in some alleged 
loans and guarantees, factual details which 


plaintiff did not resort to, when attacking the 


settlement in the State Court. 


"There is no question but that laintiff 
knew 2f these alleged loans upon which he has based 
the second count 21 his present complaint as far 

ack as 1960 and that he did not appear to urge 
them in opposition to the settlement. This know- 
ledge is a matter of record. First, in 1960, 
Phillips was Chairman of the Investors Diversi- 
fied Services, Inc. Finance and Law Committee, 
when the questioned acts allegedly took place and, 
as such Chairman, he was aware of them and of the 
fact that a Special Committee upon counsel's recom- 
mendation filed a report conciuding that no action 
should be taken -- a report which was adopted by 
the Board of Directors of Mutual. Second, these 
loans and the facts surrounding them were dis- 
closed in Ackert v. Ausman, D.C., 217 F.Supp. 934 
(since then transferred to Minneapolis) as the 
basis for a proposed amended complaint adding the 
two Murchisons as parties-defendants; the amend- 
ment, however, was never made upon plaintiff's 
counsel's conclusion after reading the report of 
the Special Committee that there was no merit 


to the charges. Third, Phillips has repeatedly 
unsuccessfully attempted to raise the matter in 

the Supreme Court in Murchison v. Alleghany Corp., 

27 Misc.2d 290, 210 5.2.5.24 153 without disclosing 
to che Court the report of the Specia Committee, 

a maneuver which the Court found ‘regrettable’ 

(27 Misc.2d 290, 295, 210 N.1.9.2d 153), and again 
and again in his numerous suits in this and cther 
ourts. Finally, these very facts were in two 
exhibits before the Referee on the settlement 
hearing; and vere used by Willheim in opposition to 
the settlement and as a basis for reopening the 
Referee's hearing, and as a basis for Phillips' 


motion to intervene, all of which were denied." 
(35 PRD: at 401-02). 


(Footnote continued from preceding page) 


"Perhaps we are correct in not imposing any 
penalty upon mr. Phillios for his conduct, but I 
strongly feel that an express reprimand is warranted." 
(A copy of Judge Kaufman's opinion, dated June 21, 
1963, is annexed hereto as Exhibit Aj), 
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(C) - In Phillips v. Murchison, S.D.N.Y. 61 Civ. 
713, (1966), Mr. Phillips sued pro se in his individual capa- 
city alleging fourteen counts of libe?) and slander against 


John D. and Clint W. Murchsion. 


4 


Judge Dawson dismissed eight of the counts on May 8, 
1964. Chief Judge Ryan, in the decision reported as Phillips 
v. Murchison, 252 F.Supp. 513 (S.D.N.Y. 1966), dismissed the 
remaining counts on March 25, 1966 on the ground that they 


involved comments privileged as reports of Judicial proceedings. 


Mr. Phillips, in the course of the proceedings before 
Judge Ryan, had tried to create a question of fact as to 
whether the alleged iibels had occurred before or after the 
institution of the judicial proceedings. In so doing he 
challenged the truth of affidavits submitted by several of 
defendants' attorneys. The Court treeted these charges as 


follows: 


"Plaintiff seeks to create en issue of fact out 
of nothing more than his bald statement that there 
is an issue of fact as to the truthfulness or falsity 
of counsel's statements. All he discloses by this 
challenge to the ciedibility of counsel's statements 
is a baseless hope that by cross examination he will 
be able to establish that both former and present 
counsel for Murchison are not truthful. He has shown 
no facts which would form the ba:is for reaching the 
conclusion that counsel did not serve the .ummons and 
complaint in the Freeman suit when he swears he did. 


Certainlv this Court is not to conclude without sub- 
Seer ay paste for doing sco that two members of its 
stantial basis for doing so that two members of its 


- lle. m ÀÁÓ sn Usi Ó——————— 
bar of experience and good reputation have perjured 


A» 
^ 


themselves and deceived the Court in order to 
ain some procedural advantage over their ad- 
versary. No genuine issue of the credibility 
of these witnesses requiring a trial has been 
raised; summary judgment will lie in such case 
> a « « (252 F.Supp. at 319) 

The Court of Appeals for the Second Circuit sub- 
sequently reversed Judge Ryan as to three counts and remanded 
for further proceedings. It held that opinions rendered by 
New York state courts after Judge Ryan's decision had changed 
the law applicable to the issue of privilege, Phillips v. 
Murchison, 383 F.2d 370 (2d Cir. 1967), cert. denied, 390 U.S. 
958 (1968). According to Mr. Phillips' Memorandum of March 6, 
1975 in Opposition to Defendants'Motion for a Protective Order 


at p. 20 the case eventually was ended by a settlement between 


the parties. 


(D) - Phillips v. Bradford, S.D.N.Y. 73 Civ. 2118, 
is a pending action in which Mrs. Lily Phillips, Mr. Phillips' 
wife is suing as a derivative plaintiff on behalf of Investors 
Mutual Fund Inc., one of the IDS mutual funds. The defendants 
include IDS, two other IDS mutual funds, and ten individuals, 
nine of whom are directors of all three of the mutual funds. 
Mrs. Phillips' complaint attacks the funds' dealings in the 
stock of Penn Central, including some of the same transactions 


referred to in Mr. Phillips' complaint in this action. 
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PART II 


In addition to his many cases involving Alleghany 
and those associated with it, Mr. Phillips also has been 
active over the years in many other litigations. Some of 


these actions are described in the paragraphs following: 


I. The Reorganization of United 
Corporation 

On August 14, 1943, after hearings, the Securities 
and Exchange Commission issued an order under the Public 
Utilities Holding Company Act requiring the United Corporation 
1) to cease to be a holding company; 2) to reduce its capital- 
ization to cne class of stock; and 3) to proceed with due 
diligence to comply with the order. In Re United Corp., 13 
S.E.C. 854 (1943). 


Mr. Phillips repeatedly appeared in the Court of 
"Appeals challenging Commission orders relative to the re- 
organization. In Phillips v. SEC, 153 F.2d 27 (2d Cir.), cert. 
denied, 328 U.S. 860 (1946), the court denied each of his 
contentions in an opinion by Judge Charles Clark whick concluded 
in these terms: 
"In the course of the proceedings before the 
Commission, petitioner brought forth various con- 


ditions which he sought to engraft upon the plan 
if it were approved. His proposals related to 


3 
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cumulative voting, quorum requirements, and 
representations of minority groups at share- 
holders' meetings. They had no bearing on the 
approval of the present plan; and the Commission 
was justified in declining to consider them at 
this time. In fact, they appear designed to 
secure for petitioner that position in company 
affairs for which he waged a proxy battle only 
to lose it at the company's annual meeting." 
(153 F.2d at 32) 


In the same case Mr. Phillips contended that 


he had been denied a fair hearing by the SEC and that illegal 


ex parte communications had taken place between United's 


president and members of the Commission. Judge Clark disposed 


of these assertions as follows: 


"The petitioner's last major contention is 
that he was denied a fair hearing. He appeared 
at six hearings on the plan prior to the final 
hearing on November 6, 1944, which was held at 
his request at which he filed briefs and made 
an extensive oral argument. The minutes of the 


hearing show that he there raised in substance all 


of the objections now urged. He contends further 
that the Commission made an ex parte adjudication 
on the question of the necessity for a share- 
holders' vote. This is based upon conversations 
b^tween United's president and members of the 
Commission or its staff, developing the latter's 
view that such a vote was inappropriate under the 
circumstances. These conversations seem to us no 
more than legitimate prehearing conferences of 
the kind which the commissioners or their staff 
must have if all the intricate details involved 
in even a single holding-company simpiification 
is to be carried to completion within the time 
of man. " (153 F.2d at 32) 


In a subsequent proceeding, Phillips v. SEC, 


606 (2d Cir. 1946), Judge Clark again denied all of Mr. 


contentions and characterized his arguments as follows: 


156 F.2d 


Phillips' 


"On the merits petitioner stakes his position 
upon certain broad generalities of the Act. . - 


"Outside of his deductions from che statutory 
generalities, petitioner points to no direct 
injury to himself or other stockholders, and 
nothing to suggest that they will not be in 
fact benefited, as a;parently they assume by 
their failure to ob?e^t or seek review. 

". . . Certainly ve must have a better base 
than the statutory generalities to justify 
us in denying all discretion here to the 
Commission in circumstances where both ex- 
pertness and wisdom are SC greatly called 
for." (156 F.2d 608-09) 


In a third appearance in the Second Circuit, Phillips 

v. SEC, 171 F.2d 180 (2d Cir. 1948), Judge Clark again rejected 
Mr. Phillips' objections to the Commission's actions, identify- 
ing him as one of the causes for the "long drawn out" nature 
of the United proceedings: 

"It is true that these proceedings have, all 

too unfortunately, been long drawn out; but 

we are in no position to appraise the reasons 

beyond observing the obvious fact that this 

petitioner has had something to do with that 

result by his several fruitless efforts to 

transfer the proceedings to the courts." 

(171 F.2d at 183) 

Two years later, Mr. Phillips decided to take to 


the Court of Appeals in Washington still another grievance 


ostensibly arising out of United's reorganization. Phillips 


v. SEC, 185 F.2d 746 (D.C.Cir. 1950). This time he contended 


that the Commission had not acted with sufficient diligence 


in bringing about compliance with its 1943 order and that the 
court should substitute a reorganization plan of Mr. Phillips' 


devising. The court refused, stating: 


"In our view, the Act neither compels nor 
justifies the conclusion the petitioner asks 
us to reach. Sections ll(c) and ll(d) were de- 
signed to enable the Commission to deal with a 
recalcitrant company. But Congress could hardly 
have intended that an order entered by the 
Commission should become a trap closing down 
relentlessly at the end of a two-year period, 
against the judgment of the Commission, contrary 
to the provisions of the order entered, and to 
the damage of the very interests which Congress 
was endeavoring to protect - the public interest 
and that of investors. To give any such inter- 
pretation to the statute might well tend to cause 
the Commission to refrain from issuing any order 
in a particular case until the situation became 
ripe for complete and immediate enforcement." 
(185 F.2d at 750) 


Downing v. SEC, 203 F.2d 611 (D.C.Cir. 1953), rev'd 


0 


in part and aff'd in part sub nom. General Protective Committee 


v. SEC, 346 U.S. 521 (1954), involved an attack by Mr. Phillips 


upon a further Commission order entered in the United proceeding 


on June 26, 1951. The order specified that certain of its pro- 
visions were not to be operative until approved by an order of 

"an appropriate United States District Court." (203 F.2d at 614) 
Mr. Downing and Mr. Phillips, identifying himself as a stockholder 
and "attorney in fact for 22,081 other stockholders" of United, 
challenged some parts of the order, but asked the Court of Appeals 
to order into effect those provisions of the Commission order 


which the SEC had made contingent upon approval by a District 
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Court. The Court of Appeals, holding that it had jurisdiction 
over the entire order, affirmed the Commission's action and 
ordered into effect those portions of the order which the 
Commission had made dependent upo.. District Court action. 

The Supreme Court, in an opinion by Mr. Justice Douglas, 
reversed in part, holding that the Court of Appeals had 
improperly asserted jurisdiction over the provisions of 

the plan which the Commission's order had made dependent 


upon action by a District Court. (346 U.S. 521, 536.) 


Tf. The Pennsylvania Railroad Proxy Contest 


In Guadiosi v. Franklin, 166 F.Supp. 351 (E.D.Pa. 
1958), appeal dismissed, 269 F.2d 873 (3d Cir.), cert. denied, 361 
U.S. 902 (1959), Mr. Phillips, along with several co-plaintiffs, 
sought equitable relief to protect Mr. Phillips' individual 
rights in a proxy contest of the Pennsylvania Railroad Company. 
This complaint also included class action counts which sought 


to impose liability on individual defendants, officers and 


directors of the railroad, for an allegedly improper expenditure 
of corporate funds during the proxy contest. Judge Kraft found 
after trial in the District Court that the class action claim 
had been presented by the plaintiffs "in such haphazard fashion 
as to make it virtually impossible for the trial judge to make 


any just, proper determination." (166 F.Supp. at 352) He thus 


ordered a rehearing of the class action claims, stating: 


"I am persuaded that, in this legal melee 
over the proxy contest, the plaintiffs, iu their 
zeal to assert adequately the rights of Phillips, 
have performed less than their full duty to the 
stockholders whom they represent in the class 
action and have inadequately presented their 
claim. It would be a grave injustice to all 
stockholders as well as to the defendant directors 
to determine the challenged expenditures on the 
present record." (166 F.Supp. at 353) 

In a companion decision reported at 166 F.Supp. 353 
the court denied the plaintiffs' plea for equitable relief, 
finding that Mr. Phillips was guilty of unclean hands ar? had 
engaged in conduct "knowingly, maliciously and intentionally 
violative of the applicable Rules of the Securities and 


Exchange Commission." (166 F.Supp. at 370) 
III. Political Cases 


(A)- Phillips v. Nixon, D.C.D.C. 74 Civ. 736: 
In this case, now pending in the federal courts of the 
District of Columbia, Mr. Phillips, as chairman of the 
Committee for Fair Play for Voters and in his own right as a 
registered voter, and on behalf of all registered vote: 
similarly situated, seeks a declaratory judgment that P :sident 


Ford's eppointment as Vice President was unconstitutional and 


that he thus is serving illegally in the Presidency. The 


District Court has dismissed the complaint, and Mr. Phillips 


has briefed an appeal to the Court of Appeals. 


| 
(B)- Valenti v. Rockefeller, 292 F.Supp. 851 (S.D.S.Y. 


1968), aff'd per curiam, 393 U.S. 406 (1969): In this case 
Mr. Phillips, acting both individually and as a member of 
the Committee for Fair Play for Voters, challenged the 
constitutionality of the New York statute under which former 
Governor Nelson Rockefeller had appointed Congressman 
Charles Goodell to fill the vacancy in the United States 
Senate created by the assassination of Robert F. Kennedy 


in June of 1968. A three-judge court dismissed the complaint. 


(C)- In 1970 Mr. Phillips, appearing pro se and 
claiming to sue individually and as Chairman of the "Committee 
for Fair Play for Voters," instituted an action entitled 
Phillips v. Rockefeller, S.D.N.Y. 70 Civ. 4827. The com- 
plaint sought to prevent New York State officials from 
certifying the election of Senator James Buckley on the 
ground that he had obtained only a plurality, not a majority, 
of the votes cast in the 1970 election. Certification, 
according to Mr. Phillips, would affront the constitutional 
requirement that Senators be "elected by the people." Judge 
Edelstein dismissed the complaint on December 2, 1970, holding 
that the Court lacked subject m -ter jurisdiction and that 
the complaint failed to present 3 St stantial federal question. 
Phillips v. Rockefeller, 321 F.Supp. 516 (S.D.N.Y.), aff'd, 

435 F.2d 976 (2d Cir. 1970). 


(D)- Committee for Fair Play to Voters v. Saxbe, 


S.D.N.Y. 74 Civ. 942 (C.E.S.): In this case, Mr. Phillips, 
acting individually and as chairman of the Committee for 
Fair Play to Voters, sought a declaratory judgment that William 
B. Saxbe's appointment as United States Attorney General was 
unconstitutional and that Mr. Saxbe be enjoined from dis- 
charging the duties of his office. On February 17, 1979 
District Judge Stewart granted بطع‎ Government's motion to 
dismiss the complaint for lack of standing. 
IV. Reorganization ^f 
The Baltimore & Ohio Railroad 

On March 12 and 13, 1946 Mr. Phillips appeared 
before a three-judge panel of the U.S. District Court for 
Maryland, composed of Judges Soper, Chesnut, and Dobie. He 
charged, in effect, that Judge Chesnut had engaged in an 
improper telephone conversation in 1944 with Mr. Snodgrass, 
an officer of the B&O, and that said conversation resulted 


in a secret agreement. 


When Mr. Phillips was unable to substantiate these 
charges, Judge Soper made the following statement, which is 
quoted in Mr. Carter's aforesaid affidavit filed in Alleghany 
v. Kirby as follows: 

"I desire to add another word on behalf of 


the Court, and particularly on behalf of Judge 
Dobie and myself, since we have witnessed what 


e37e 


is little short of an outrageous attack upon 

the integrity of a member of the Court. غ1‎ 

needs no statement from any member of this Court, 

or any member of this bar, or this community, 

to justify the position of Judge Chesnut in this, 

or any other matter. And we regard the statements 
made before recess by Randolph Phillips, from which 
it might readily be inferred, if he did not distinctly 
say, that there was evidence of a clandestine agree- 
ment between Judge Chesnut and Mr. Snodgrass of the 
Baltimore & Ohio Railroad Company as entirely unjus- 
tified and something that, if he were a member of 
the bar of this Court, would subject him to discip- 
line. It is not necessary to labor this matter 
through further discussion. The statements which 
have been made since this Court came back from 
recess, the excerpt from the only memorandum upon 
which Randolph Phillips relied in his accusations 
and innuendoes, show that they were utterly and 
entirely groundless and without foundation, and 
could not be made by anyone who had any care for 
making fair statements in public, especially in 
regard to a judicial officer." 


According to Mr. Carter's affidavit, Mr. Phillips 


subsequently applied unsuccessfully to the Chief Judge ^f 


the Fourth Circuit for an order disqualifying Judges Soper 


and Chesnut from sitting further in the B&O matter, claiming 


that 


V. 


"Circuit Judge Morris A. Soper and District Judge 
W. Calvin Chesnut, both sitting in this cause as 
District Judges ard members of a special thr-e- 
judge District Court, have a personal bias and 
prejudice ag^inst your affidant [Phillips] and in 
favor of the Baltimore & Ohio Railroad Company and 
its officers, directors ard counsel." 


Four Seasons Litigations 


Mr. Phillips also has been actively involved in the 


litigations growing out of the collapse of the Four Seasons 


4 


132a 


VW 


© 


Nursing Home enterprise a few years ago. Several class actions 


and a bankruptcy proceeding growing out of this fiasco were 
referred to the Judicial Panel on Multidistrict Litigation 

and were transferred by it to the Western District of Oklahoma 
for consolidated pretrial proceedings befor. the Hon. Rozele 


Thomsen, former Chief Judge of the District of Maryland. 


In 1972 Judge Thomsen approved a joint settlement 


between the class action plaintiffs, the trustee in the Chapter 


X proceedings, and the defendants. In Re Four Seasons Securities 


Laws Litigation, 63 F.R.D. 422, 427 (W.D. Okla. 1974). The 
Court's c:der made provision for the mailing to class members 
of notices and proofs of claim forms. The notice required 
those class members who wished to opt out to.sign and return, 
not later than November 1, 1972, a written request for 


exclusion. 


Mr. Phillips, who apparently had traded extensively 
in Four Seasons stock before the company's collapse, did not 
choose at this point tc opt out of the class. Instead, he 
filed in the class actions a claim dated December 18, 1972 
for $93,422.49. On or about the same day he filed a similar 


claim in the Chapter X proccedings. (63 F.R.D. at 428, fn. 13) 


On June 15, 1973 Mr. Phillips filed an action 


against Jack L. Clark, former board chairman of Four Seasons. 


e 39 


Phillips v. Clark, S.D.N.Y. 73 Civ. 2690. On March 18, 1974 


the Judicial Panel on Multidistrict Litigation transferred 


Phillips v. Clar}, to the Western District of Oklahoma and 
assigned it to Judge Thomsen for consolidated pre-trial 


proceedings. In Re Four Seasons Securities Laws Litigation, 
373 F.Supp. 975 !/J.P.M.L. 1974). 


On Dacember 3, 1973 Mr. Phillips moved under 
Rule 60(b) of the Federal Rules of Civil Procedure for an 
order granting him relief from the final judgment which 
Judge Thomsen had signed on November 30, 1972 and entered on 
December 4, 1972. On March 25, 1974, he amended his motion 
to limit the relief sought to that part of the 1972 judgment 
dismissing claims against Clark, and to exclude from the judg- 
ment those claims asserted in Phillips v. Clark. Judge Thomsen 
denied the motion in In Re Four Seasons Securities Laws 
Litigation, 63 F.R.D. 422 (W.D.Okla. 1974), finding that 
"Phillips had not opted out; rather he had filed a claim, 
which included a broad release, and subsequently received and 
deposited the check for the dividend paid thereon." (63 F.R.D. 
at 424) Judge Thomsen concluded that the facts would make | 
"it inequitable for Phillips to be excused for not having 


cpted out. . . ." (63 F.R.D. at 434) 


Mr. Phillips thereafter made ^. c^ additional 


motions to avo.d the effect of the judc . He charged, 


among other things, that he had been denied due process in 
the settlement of the claims and that he had not been 
adequately represented by counsel for the class action 
plaintiffs. Judge Thomsen, in an opinion filed on October 2, 


1974, reiterated his earlier findings that the notice given 


had met the requirements of due process. In Re Four Seasons 


Securities Laws Litigations, 64 F.R.D. at 325, 327 (W.D.Okla. 
1974) 


Mr. Phillips based his charge of inadequate repre- 
sentation on a contention that Ira Jay Sands; Esq., one 2L 
the counsel for the class representatives, hed withhela in- 
formation from him when Mr. Phillips had asked Mr. Sands for 
advice relative to accepting the settlement. The court 


rejected this contention as follows: 


"Sands ^dvised Phillips to accept the 
settlement, and there is nothing to show that 
this advice was not given in good faith, or 
that Sands did not answer honestly any ques- 
tion put to him by Phillips. Sands was under 
no duty to tell Phillips the multitudinous 
facts developed by discovery of all sorts 
when Phillips asked him for advice as to 
whether he should accept the settlement. 
Phillips misconceives the nature of litiga- 
tion under Rule 23 and the role and duties 
of counsel for the class representatives. 

He was entitled to and received an honest 
answer to his question." (64 F.R.D. at 327) 


On December 21, 1972, only three days after 


ey: 


| 
-41- | 
| 


Mr. Phillips had mailed his claim in the class settlement, | 
he filed a pro se complaint in the Southern District of 

New York against the American Stock Exchange where the stock 
of Four Seasons had been listed for trading. Phillips v. 
American Stock Exchange, S.D.N.Y. 72 Civ. 5361 (MEL). The 
action seeks to recover the losses which Mr. Phillips ostensibly 
suffered in trading in the Four Seasons stock and alleges that 
the Exchange had violated, to Mr. Phillips' detriment, various 
provisions of the Securities Exchange Act defining the duties 


of stock exchanges. 


on March 27, 1975 Judge Lasker denied a motion by 
Mr. Phillips for summary judgment, and the action is pending. 


Phillips v. American Stock Exchange, (Current Binder] CCH Fed. 


Sec.L.Rep. 1 95,035 (S.D.N.Y. 1375) (MEL). 
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ITED GTATES DISTRICT COURT 
BOUTIIBIUI DISTRICT OF NTW YORK 


Plaintiff, 
eagainst=- ll 
: 712 Civ. 1544 
wy "——— iud 1 à 
IFIED SERVICES, MEMORANDUM 


| Defendants. 


Plaintiff, a busy pro P2 litigant, 


this action to ousted $94,950.00 plus interest‏ اة 

froa Octobor 1964. ere was made upon defendant 
Alloghany corporation on ages 20, 1972. Yor reasons 

that dom or e not be OEE 7 but for - roason 

substantially hurtful to plaintiff, Alleghany 

id not retain ito defense lawyers until May 9, 1972. 

°` with tho tima to answor about 59 expire, defense 

counsel cought diligently to reach plaintiff. Because 

plaintiff's pio c2 facilities fall short of those in 


law officea for this and other purposes. it was not 


possible either to reach hin or otherwise effoct 


arrangomants for an extension, (The peper. max e 


ehis clear enough. Oral argument left no 


ubt about the difficulty of reaching OF 5 


sorving plaintiff.) in these circumstances, 


duly sworn and recíted, counsel obtained from 


Judgs Lasker, on May 10, an ex parte order axtending 
to June 2, 1972, Alleghany's tine to move ox 
answer. Judge Lasker provided that service 
‘of this order would be sufficient if made on 
or before May 15, 1972. Attempting prompt’ 


personal service on May 11, but finding neither 


plaintiff nor &ny 


erento served Judgo Lasker's order by mail 


on that “day. 
' * As sometimes happens, that order was 


not filed instantly, with proof of service, in 


the office of oux Clerk. put plaintiff wes 


punctual, breathtakingly and to a fault. 

Cn May ll, 1972, he mado an affidavit for a 
 dafault judgment. On the next day he obtained 
a default judgment for a total of $137,696.92. 


agent of his physicelly accessible, 


. . L M P i « 


ree‏ ےر ر 
y‏ 


pie 


v m 


Í 


Alleghany's counsel learned of this on 
the aftorncon of May 12, end irmediatoly 


Launched another serics of efforts to reach 


. plaintiff and remedy the absurdity. When he 


' finally succeeded on May 15, it was not 


possible to effect an agreement for vacatur. 
The motion now before the court, to vacate 
the — ena for other reliof, was brought 


on by order to show cause signed May 15, 1972. 


eee The ensuing proceedings, for what should 


have been routine correction of a situation . 


- that should never have existed in the first | 


plcce, hove been prolonged and سد‎ 
beyond any duo moasure. And the main causes 

of the unpleagantnosces have been the tenacious 
bellicoogity and abusiveness - the plaintiff. 
Referring ropeatediy to hia modical pro»leas = 
dascribing himself, with unquestioned accuracy, 
as "on ill can of 61 1/2 years of age" = 
piointiff has not etinted in heaping inoult 
upon c posing counsel; be hos filed volunizcus 


and gratuitous attocks upon “ious atata and 


m تست‎ o. IS pao 


و 


—- ل‎ * 
CHIPS 


=e 


-— 


= و کے کے >< —- —- 2 


i 
f 
f 
federal judges; he has featooned his papers | | | 
with basoless and essentislly irrelevant 
charges of fraud, including "fraud upon this " i 
court," malice, “hidden motives,” and, to end 
with one of his gentler notes, the “obvious 
ignorance” of counsel for defendant. He nas 
urge., prepostorously, that counsel for defendant 
be "fined" and *coneurad." | | 
There is a familiar class of pro se 
litigants from whom such behavior would مط‎ taken 
with serone and sympathetic understanding. ist 
But the prosent plaintiff is not such 8 — 
Bo is, as 8 3ye of our Court of Appeals 


‘observed a while ago, "an intelligent. ‘able and 


sophisticated litigant, who is no strangertto 

this Court, having appeared frequently in his 

own behalf both in the District Court and the 

Court of Appeds.” Prom Mr. Phillips, then, the . hd 
course of invective and relentless imposition 

upon counsel and the court is both more grievous 

in its impact and less excusable than it might 

be from people Lacking hia competence. whatever 


"m 


Yee‏ ر 


w^ Jo wr 


visions "pro eo" commonly inspires, we 401 


em S SMÉS +‏ م 


5 


hee with e citizen who can hold his own with 
the seabers of our bor. Ba should be hold to 
standards of decency ond propricty at least 
epp-oximating those cpplicable to others. 
Three things emerge from the 
unpleasantness: 
(2) The default should never have 
_ been catered, but it shoul 
certainly have been vacated. 


voluntarily after plaintiff - 


learned on May 12 of Judge Lasker's 


, order. 


Tha main cause of this sorrowful 
| comedy is plaintiff's inaccessibility 
" for service esd consultation. 
ES informal dixcction to correct 
this was made at oral argument 
and vill be estodied in the 
ordor announced today. 
Bven if plaintiff waa right 
to resist vacatur, his tondentious 


"- 


mode of combat haa impor sd upon 
5 hia advorsary physical, amotional 
and tachnical legal purdens far - 
beyond the roam nable necessitics 
of the case. 
For keenly understandable ressons, 
tho movant geeka the exaction from plaintiff. of 
opoko and attorneys’: feos. In this respect, however, 
the court will act only after further submissions. 
Counsel for the movant will serve and file, on oF 
petore July 3, 1972, an affidavit of affidavits 
detailing the claim for costa and attorneys’ 
foes. AS the same tiro a supporting memorandum 
‘of low should atate ‘ond gpecificnl. y ome the 
legal ground or grounds for this cinia. 71aintiff 
will have until July 17, 1972, for enswering 
popors. The court will thereafter determine whether 
coats and attorneys’ feos should be awarded, and, 
{£ so, the aunt thereof. 
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At this t ,me,the 


(1) 


(2) 


(3) 


| Dated: New York. 
June 15, 1 


following rulings are mado: 


The motion to vacate tho defsult 
is granted. 


The movant's time to answer the 


complaint oF make appropriate motions 


with respect to it is extended to 
June 27, 1972. 


in accordance with tae understanding 


rosched at oral argument, servic^ 


of papers in this caso upon the 


plaintiff, wher 


than the malls is Aceired, ™ay be 


a service sore prompt 


made by leaving copies on the table 


in the lobby of pleinti 
9 East 724 Street, 


{2's apartment 


puilding at 3 
New York City: with plaintiff to make 
provision that entry into the lobby 


ahall be foasiblo for such service - 


106 Be me 


during at least the hours from 9 


to 6100 p-a- 


It io 90 ordered. 
Rew York MARVIN E. FRANKEL 
972 


6.2.٠‏ ولا 
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UNITED STATUS DISTRICT COURT N : | 
SOUTHERN DISTRICT OF NEW YORK 


eee eee hnin"-T- 


RANDOLPH PHILLIPS, 
72 Civil 1544 


Plaintiff, 
— — — * M TT + M 
NOTICE OF MOTION 
-against- for reargument 
under Rule 9(m) of 
ALLEGHANY CORPORATION et ano., the General Rules 
of this Court & for 
Defendants. other relief. 


PLEASE TAKE NOTICE that upon the Memorandum herein 
after appended, plaintiff herein will move for reargument of the matters 
set forth in a MEMORANDUM, by FRankel, D. J. filed in this Court on 
June 15, 1372. at 3:30 P.M., Opinion #38571, copy obtained by. plaintiff 
this morning at 9:30 A.M., and of the Order therein made, The 
undersigned will so move this Court at the Civil Motion Part thereof 
to be held on the 27th day of June,1972, at 10 o'clock in the forenoon 


of that or as socn thereat” as counsel can be heard, at Room 6 


of the United States Courthouse, Foley Square, New York, N.Y, 


Dated: June 16,1972 
New York, N.Y, ١ / 


F: : 
quem 
/ I^ y : " 
4 53 
RANDOLPH/JHILLIPS 
Attorney Pro Se 


30 East 72nd Street 


TO: Marshall, Bratter, Greene, Allison New York, N. Y. 10021 
& Tucker 
Attorneys for Defendant Alleghany 
Corporation 


430 Park Avenue 
New York, N.Y 10022 


| 
| 
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RANDOLPH PHILLIPS, 


UNITED STATES DISTRICT COURT e; 
SOUTIICRN DISTRICT OF NEW YORK 147a 
72 C. 41 1544 
Plaintiff, 


-against- 


ALLEGHANY CORPORATION, et 


ano, , 


POINT ONE: 


POINT TWO: 


POINT TH” 


Defendant, 


MEMORANDUM OF PLAINTIFF 
RANDOLPH PHILLIPS in support 

of MOTION FOR REARGUMENT 
UNDER RULE 9(m) OF THE CENERAL 
RULES OF THIS COURT OF THE 
"Matters or controlling decisions"... 
"overlooked" by this Court in making 
its MEMORANDUM & ORDER filed 
herein June 15,1972, ‘PINION 

#38571, 


This Court failed to disclose and plaintiff Randolph 
Phillips did not know until today, after consultin 
Who's Who's Who in America for 1971-1972 that 
the Honorable Marvin Z. Frankel, D.J. who made 
the aforesaid OPINION #38571, was frorn 1956 to 
1962, a member of the firm of Proskauer Rose 
Goetz & Mendelsohn, 


Said Proskauer law firm was adversa: * counsel 

to plaintiff Randolph Phillips for parti.» Joseph 

S. Gruss, Charles H. Blatt, Albert B, Cohen, 
Arthur A. Winner and Alvin J, Delaire, a co- 
partnership doing business as Gruss & Co., who 
‘by said law firm appeared in opposition to plaintiíf 
Randolph Phillips in Alleghany Corporation, et al. 
v, Breswick & Co, and Rando »h Phillips, j 
151 (April 22,1957) and the three-judge District 
Court proceedings relating thereto, and which only 
were terminated in January, 1958. 


E: Said Marvin E, Frankel, D.J. well knew that 
the subject matter .( the motion decided before 
him in OPINION 738571 arose out of these cases 


55 


and casc3 rcjated thereto, and nevertheless 
wrote said OPINION #3857) without disclosing 
therein any of the above facts, 


The aforesaid acts of Marvin E. Frankel, D.J. 


were in violation of the Canons of Judicial Ethics 
. of the American Bar Association, including Canons 
No.4. Avoidance of Impropricty. No.l. Relations of 
the Judiciary; No. 26, 


i x No. 5, Essential Conduct ; 
١ Personal... Relations. second sentence; No.34. A 
Summary o 


l POINT FOUR: 


SE 


f Judicial Obligations. 


The afcresaid acts violate Amendment Five, of the 
Constitution of the United States, depriving plaintiif 


Randolph Phillips of "due process of lw 1 


POINT FIVE: 


e's prior relationships 

dicial duty to disclose them 

y him, a duty which he 

there is a duty to speak, 

S. E. C. v, Texas Gulf Sulphur 
lip opinion at 3641 (2d Cir. 1968, 


Í The facts of said Judg 

; imposed upon him a ju 

i in any OPINION written b 

violated, "Silence, when 

Ese uu can itself be a fraud." 

X : Co., 401 F.2d 833, S 

, Friendly, C.J) 

, POINT SEVEN: Opinion #38511 cites no Rule of the Federal Rules of . 

Civil Procedure nor of the General Rules of this ` 
authority nor any case citation 


١ Eon Court nor any othe" 
and thus makes it impossible for the United States 
Court of Appeals for the Second Circuit to review the 
basis in law for the OPINION herein. Such absence , 
of cited authority. is without precedent in plaintiff's 
more than 27 years experience in the federal and state 
courts, and constitutes 2 violation of Amendment Five 
o ihe Constitution of the United States by denying 
. plaintiff Randolph Philips "due process of law". 


POINT SIX: 


5 ١ E WHEREFORE, this Motion for Reargument should be granted and 
e i : thé OPINION & ORDER herein vacated forthwith, and 
bi. the motions of defendant Alleghany Corporation which 

f said OPINION & CRDER 


are the subject matter © 


Ww 


NDOLPH PHILLIPS ~ 
Attorney Pro Se. 


x : 
P, i , 
. - |. 143a 
"c aiuti e te. 
UNITED STATES DISTRICT COURT S Eggs" 
5010111771 DISTRICT OF NEW YORK : Na 0^. E 
e - سا‎ - o om om om om mw ~o چ ت ت س‎ hia SP 
٠ : et (2, v l uri 
" ve Tx : *: pa 
RANDOLPH PHILLIPS.  —— | " "bte cta 
(31621 
. Plaintiff, — ' $ | vov [ ! 
-against- 1 
ALLEZCEANY CORPORATION and t 72 Civ. 1544 
INVESTORS DIVERSIFIED 
SSRVICES, IMCs. |. — can 7 KEXORANDUM 
Defendants. 0 


ES O e الا انا ما‎ n CUI Ce اد‎ dic ع‎ DR 
,تج‎ D.C. 
| Having joined th: ——— jucecs ena others - 

meet with fraud by this plaintize, I have duly | 
donsidared tho ascertion thst I should horetofore have 
recused myself from this case or E should do 20 now. I 
conclude that tho performance of my Guties required, . 
and continue to require, handling of this matter in the 
nomal course of: the court's business. 

DLacencant's papers sufficiently ott I 
think, the atrocious conciusions plaintiff would raw 


from my involvement 15 years or 50 ago ag an associate 


in the law firm of which 7 later bacana a mener, 


rf fuctis Like these could be disgualifying .- OF could 5 
bo &cened by any rational person to crcate appearances 


of impropricty.^ the judges of this court would. spend much 


of their tine reviewing their work lives and handing 


ever to each other such routine chores as the motion in 


"T 
the instant cose. 


‘The motion for rearguient is danicd. It is 


go ordered. 


T Jj ١‏ آلو 
Dated: New York, cw Yor): - d / UM In yx C‏ 
Fei. eo { ^N t. uw Men‏ - 


July 3, 2 


—— ——-_- 5 9 5 : 

Lt is of passing, if incid i *, intexest to note 
that plaintiff's vescarch ciforts into my 
biogxaphy were not tziggercd in the course of 
Valent. Ve neexefcilom, 292 T. Suap., Gol (1965), 
Effixmcd, 225 U.S. 145 (1969), where my (cxronsous) 
judgment was thot his oice should prevail. 
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"TUNI LILI Dasa UND SIR ve 


FOR THE SECOND CIRCUIT 


ALLEGHANY CORPORATION, 72 Civ. 1544 . 151a 
C/A ' Ref. No, T-1310 


Defendant- Appellant, 
Docket -# 


v. ‘e ١ 
| ' REQUEST FOR RECON- 
RANDOLPH PHILLIPS, E^ SIDERATION OF ORDER 
ENTERED HEREIN ON 
Plaintiff-A ppellee. J AUGUST 9, 1972 BY 
: TIMBERS, C.J., pursuant 
to second sentence of 
RULE 27(b) of the Federal 


, Rules of Appellate Procedure 


e 


NOW COMES RANDOLPH PHILLIPS, plaintiff-ap.ellee 
berate and respectfully requests this Honorable Court 
for Reconsideration of its Order entered herein on August 9, 1972 by 

' - Timbers, C.J, pursuant to Plaintiff-Appellee's rights under Rule 27(5b) , 
of the Federal Rules of Appellate Procedure, on the following grounds: 


aw I. ' 
E l The Order of Judge Timbers was filed in this. Court on 


E August 9,1972, based solely on Defendant-Appe’lant Alle han 


age : : s 
l .., Corporation's Memorandum of Law, served August 7,1972. 


' $, Plaintiff-Appellee's REPLY MEMORANDUM & REPLY 
AFFIDAVIT were served and fíled in this Court on August 10, 1972. 
‘It is obvious from these facts that this Court did not and could 
not have given consideration to plaintiff's REPLY MEMORANDUM * 
` & REPLY AFFIDAVIT, nor did it give plaintiff any opportunity to 
to file said papers & instead rushed out its decision apparently 
under the mistaken belief the issues & facts & law had been 
correctly stated by defendant, To decide the pending motion 


adversely to plaintiff under such circumstances is to deprive him 


of due process of law, 


3. The moving papers of plaintiff ia this Court have appended 


thereto as EXHIBIT F a copy of a 2-page advertisement in The New 


York Times of May 31, 1972 headed 599 RESOLUTION TO IMPEACH 


. RICHARD 'M, NIXON AS PRESIDENT -= THE UNITED STATES" and 


' show that plaintiff Randolph Philips is Chairmen of THE NATIONAL 
COMMITTEE FOR IMPEACHMENT the sponsor of the advertisoment 
' which reprints a House Resolution of ingesehosest introduced by 2 

' members of the Committee on the Judiciary of the House of Representa- 
_ tives and 6 other members of the House of Representatives. r 


4. Judge William H, Timbers of this United States Court of 


' Appeals for the Second Circuit. was apppointed lad this Court by munis 


t 'M. Nixon as President of the United States, plaintiff's edversary 
' 4n the "— proceedings. He clearly was disqualified to 
ww herein Adams v. U.S.A... 302 F. 2d - anc cases cited. 7 
es ^ In tLese circumstances, it was judicially inappropriate and 
` exhibited a singular lack of good taste for Judge Timbers to decide. the 
' motion in dini end * 'perticipate in this vase, e, especially TÉ there 


are numerous Judges ii this Circuit who were not appointed by Pre 


Nixon, Such acts tend to wing the reputation of this Court into disrepute 


for political partisanship and "— from its excellent and well-earned 


reputation for nonpartisanship, - ; "n 
6. The moving papers of plaintiff aiso showed tha: he, ina 
onversation with Senator McGovern after the latter's nomination and 
acc mawe of the nomination by the Democratic Party as its candidat? 
_for President of the United States had plone $125, 000 of the sum 
herein at 'ssue, either by assignment or as.a loan, to the Democractic 
on time for 


yino Committee to pay for 15 minutes of prime — 


Mr. MeGevern, Plaintiff-appellce, as a matter of good taste, asked 


sident 
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that the part of the moving affidavit reciting these facts be scaled but 


cited them as a reason for urgency for granting the relief sought by 
him, Judge Timbers has'now denied the request that this part of the 

* affidavit be sealed, No reason for this action has been given by him. 
Thus the entire action of Judge Timbers smacks of political partisanship 
as distinct from judicial objectivity, especially since it is well known 
that Judge Timbers is a — and príor to his entry into public 
ourvine as General Counsel for the Securities and Exchange Commission 
was appointed thereto by a Republican Administration. It is also ell 

°` known that Senator Ebo: suffers. a shortage of © mpaign funds which 
are needed to place his case for سسا‎ as President fairly ضس‎ the 
American electorate and that the ‘irge  ^vcporate interests ot the Nation 
are supp ng anita’ a Si, Bod, vos yc sources undisclosed oy the 

` Republican National Committee under ‘ohn N. Mitchell, then Attorney 

. General of "e United States, Prior to his entry into gaita service 

Mr, Timbers wi associated with the law firm of Davis Polk A Wardwell, 
rays for the I qe Guaranty Trust Company, J. P. Morgan & C5. , 
Inc, and other of the largest corporate interests of the Nation. 

k 7. Mr, Timbers was a delegate [rom Connecticut* to the Repub- 
lcan National Convention of 1956 that nominated Richard M. Nixon as 
its Vice-Presidertial nominee, aud also was an aversary of plaintiff. 

| 8. The Canons of Judicial Ethics, which are in issue in this 
case with respect to the orders below of Marvin Frankel, D.J., a former 
adversary d piaintiff in cases affecting $50,000, 000 of Asie Corpora- 
tion securities, and who decided adversely to plaintiff the issues below 

` accompanied by a ferocious extrajudicial personal Minsk, — in 


«3- 


4€". 4 eee 


United States, the following high standards of conduct: 


La (Title 28, U.S.C. A.) 


$ 453. Oaths of justices and judges 

Fach justice or judge of the United States shall take the followinc 

PATE affirmation before performing the duties of his office: "I. 
ہے سے‎ do solemnly swear (or aífirm) that I will admin- 
ter justice without respect to persons, and do equal right to the 
mor and to the rich, and that I will faithfully and impartially ois- 
.harge and perform eli the duties incumbent upon me ase 

. cording to the best of my abilities and uriderstandin?g, agreeably 
ta the Constitution and lawa af the United Staies. 0 help me God.” 


` CANONS OF JUDICIAL ETHICS * 


‘With Amendments to January 1, 1968 


-* 


Ancient Precedents. 

"And I charged your judges at that time, say- 
ing Hear the causes between your brethren. and 
judge rightcously between every man and his 
brother, and the stranger that is with him. 

“ye shall not respect persons in judgment: but 
yc shall hear the small as well as the great: ye 
shall not be afraid of the face of man; for the 
judgment is God's; and the cause that is too hará 
for you, bring It unto mé, and I wil hear it" — 

“Deuteronomy, I, 16-17. 


Preamble. 

In addition to the Canons for Professional Con i 
duct of Lawyers which it has formulated and 
adopted, the ‘American Bar Association, mindful 
pra hte à 


Tait, District. of Columdia. Chairman; Lose C. Cornua. 
Maine: Robert Yon Mesen> isker. Pennavivams; Charles A 
Boston, New York; ana Garret W. Mebaersy. Califernia. 
Georga Suth:tiand. of Utah, originally 3 memset of وق‎ Com 
mittee. retired and was succeeded by Mf. Mefaerney. in 123. 
Frank MX, Angelotti, et California, wok ue piace of Xr. 


LO 
Canons 24 and 19 were amended at the Fitty-Sixth Annal 
Meeting. Grand 2:15, Mieniesa. August Fi-deatemoer |. 1933 
Canna 1$ wee furtar amended at the seventy Third Annua 
Meeting, Wa-nineton, D. C. destere 2). px Canons 33 
and 34 were 3:^pto4 at the Sistieth. Aanwal Sievtina, إن‎ Ranses 
City, Missouri sestember 30, 1007, Canoa 23 was amended at 
Ben Freacisce. Calit, Sept. 11 
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matters of personal conduct by judges, 38 docs the Judicial Code of the 


20. Fersonal Investments and Relations, 
A judge should abstain from making personal 1 
Investments in enterprises which are apt to be Ine 55a 
: volved in litization in the court; god, alter his 
accession to the Wench, he should not retain such 
investments previously. made, longer tnan a pe 
= * lod sufficient to enable him to dispose of them 
without serious loss, [t is desirable that he should, 
so far as reasonably possible, refrain (rom all rela- 
tions which would normally tend to arouse the sus- 
picion that such relations warp or bias his judg " 
ment, or prevent his impartial attitude of mind in 
the administration of his judicial duties. 


. ١ $$, Social Relations, | e 
It is not necessary to the proper performance $ 9 
of judicial duty that a judge should live in retire 
ment or scclusion: it is desirable that, so far as 
reasonable attention to the completion of his work 
. will permit, he continue to mingle in social inter- ' 
course and that ne should not dixcontinuc his in- 
terest in or appearance at mcetinzs of members of i 
the Bar. He should, however. in pendinz or pros. : 
pective litization before him be particulariv care., , 
ful to avoid such action as may rca*onaoiv tend N 
to awaken the suspicion that his social or business : 
. . relations or (riczcsnips constitute an clement in ine 3 t 
fluencing his judicial conduct. i | 


CANONS OF PROFESSIONAL ETHICS * 
With Amendments to January 1, 1968 


. Preamble.’ l Ci B dc 


In America, where the stabilitv of Courts and 
, . é of all departments of government rests upon the 
‘approval of the.peopie, it is peculiarly essential 2 d b " a 


that the system for establishing and dispensing 
Justice be devcloped to a high point of efficiency 
. and so maintained that the public shall have ab- 
teiate confidence in the Integrity and impartiality 
٠ of its administration. The future of the Republic, 
to a great extent, depends upon our maintenance 
of Justice pure and unsullied. It cannot be so : 
° maintained unless the conduct and the. motives of h 
+ the members of our profession are such as to merit x 
the approval of all just men. . 


No 


9, Plaintiff-Appellee Randolph Phillips 
prior to his receipt o 


herein, that Judge Timbers 


the fact it is unaccompanied by an 
‘dts extraordinary rulings, 


plaintiff in support of his m 


No code or set of rules can be framed, which 
will particularize all the duties of the lawyer in 
the varying phases of litigation or In all the rela- 
tions of prolessional lile. The following canons 
إن‎ cthics are adopted by the American Bar Asso 
ciation as a general guide, yet the enumeration ol 
particular duties should not be construed as a de 
nial of the existence of others equally Imperative, 
though not specifically mentioned. 


1, The Duty of (ha Lawyer to the Courts. 

It is the duty of the lawyer to maintain towards 
the Courts a respectful attitude, not for the sake 
of the temporary incumbent of the judicial office, 
but for the maintenance of its supreme importance. 
Judges, not being wholly [ree to de‘end themselves, 
are peculiarly cntitled to reecive the support of 
the Bar against unjust criticism and clamor. 
Whenever there Is proper ground for serious com- 
plaint of a judicial officer, it is the right and duty 
of the lawyer to submit his grievances to the proper 
authorities. In such cases, but not otherwise, 
such charges should be aneouraged and the per- 
son making them should be protected. 


. - 


——— 
,* These canoes. 
mended oath, were asanquee by ihe American 
ot les Thiety-First Aaneat Meeting at 3enuttio, W 
Augus 17, Ini The supplemental Canons. ied. were id^ 
&n4 Cinnan 2$ wrs 156504 si the Fun 
at Seattie, Wastinetee, on my 2 
13 and (J were 12004. 8 vanes 


Rapids, Mich:e3s. ^a Ausnst JL 13: ana Canoa tt 


were amended, 22d. Cinna 4; was adooted. at i 


September 32. 1727. nr 2 was (urtner amend-‏ وم 
Decree.‏ ,1244 


Missouri. 

«4 at Pailadeip3ia. Pennayivaatia, sememoer il. 
. Miehigan, Aucus I. 196. Chresen, lihassa., Avene 75. 

and New York, N. Y. de2temoet 13. 1903: د‎ 

further amended 24 Detrow, Michigan, August 27. 9 
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— — 


156a 


at no time was informed, 

n August 12,1972 of Judge Timbers’ decision 

would decided the motion herein, 

10, The impropricty of that decision is further highlighted by 

| y opinion, lacks any citation 5 support 
and fails to find why the cited authorities of 


otion for execution of his Default Judgment 


| 
| 
| 
| 


in the amount of $137,692. 82 are not applicable, In fact, one of the 
extraordinary — of Judge Frankel's fcrocious attack upon myself 
below and his order vacating this Default Judgment is the absence of 
any citation to the record in support of any of his found facts or 
٠ eonclusions of law and the total absence of cited — judicial or 
otherwise for his conclusion and results. i This plainly is not T but 
t politics and worse, a vendetta arising out of my suttessful battle with 
associates to restore control of the $8 billion system of mutual fund. 
bed "Allegk&ir zx 
companies controlled by Murchisons Brothers „(during which co": 
Richard M, Nixon a$ à private citizen was a member of the BUT 
: i ot Directors of the underlying fynd companies until I suggested he 
. retire therefrom, _ which he did by not standing for re-election in May, 
1568) with which was intermingled the legal contest to enjoin the issuance 
of $50, 900, 0 of 116 2 -issued Alleghany securities and in which 

why as a utas" i 

Judge Trankel was my adversary among others and ^ aa um to vacate 
' the Default moe in my favor for $137, 692. 82 arísing from my 

e successful defense o of a sham "fraud" suit, stimulated against ii by 
former associates of Henry J. Friendly, now Chief Judge of this 
Circuit, and whose defeat by myself when he was my adversary in 
. private life was — by him as à Judge: of this Court 1 obtaining 
participation in every panel deciding an Alleghamy-IDS case, the latter . 
. being a former client of his, and then deciding those cases (no less 
than 4 in "— adversely to myself or former assocíates ánd ‘in 
. favor of bis former clients, All of his prior relationships being un- 


disclosed to his fellow panel members and in the Opinions in question. 


See THE NEW YORK TIMES article disclosing his conduct therein 


printed in Scanlon's Magazine of May 1970, Exhitat E to plaintiff's 


; moving affidavit herein, . ô 
i 5 


u, sew Igi Timbers, a Nixon appointee, has joined the list 

: of judges who have no ethical standard that prevents their participation 
in cases, where prior relationships (here Judge Timbers' appointment 

: by President Nixon and his deciding a case one of whose exhibíts dis- 

. closes my association with the proposed Impeachment of President 
Nixon) cause them not a flicker of their judicial eyelash but lead them 
into judicial denial of all relief asked by plaintiff and without cited 

authority in the: record or in the law. m 

12.۰۰ Thus there exists in the decent Circuit 3 jatges (Chief 

: Judge Friendly, Circuit Judge Timbers& District Judge Frankel) who 
dishonor the reputation of the Circuit, with its overwhelming majority 

: of fine & impartial and qualified judges, by ad hominem rulings arising 

. out of extrajudicial motivations, either political or personal in MN 
and which if not repelled by the senet decency that must neverth.less 

i exist in them, as in all human beings, will not only serve further to 
lower. the reputation. of the Nation's courts "for disinterested adminis- 


tration of JUSTICE, EQUAL UNDER LAW TO ALL PERSONS, ‘but’ will’ 


À simply provide additional procí that the. Courts are-mere personal tools 


. of special corporate interests, politically-oriented & malicious in pur- 


' suing the adversaries of such courts and interests. 
WHEREFORE, this Court is respectfully requested, pursuant . to, 
i Rule 27(b)'of the second sentence of the Federal Rules of Appellate 
Procedure, for Reconsideration of its ORDER entered and tied herein 
* en the 9th day of August, 1972, p upon such RECONSIDERATION to 


i grant plaintiff-Appcllee's motion herein filed July 27,1972. 


. Dated: New York, N. Y. RANDOLPH PINLLIPS 
/ ugust 11,1972. D Attorney Pro Sc : 
30 East 72nd Strect 
: New York, N. ¥. 10021 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


RANDOLPH PHILLIPS, 


JOHN E. TOBIN, FRED M. KIRBY, ALLAN 
P. KIRBY, JR., each in their own 
capacity as directors of Alleghany 
Corporation, and as attorney for and 
guardians of the property of Allan 

P. Kirby, Sr., JOHN J. BURNS, JR., 
RALPH K. GOTT LL, RICHARD R. HOUGH, 
WILLIAM G. RABE, CLIFFORD H. RAMSDELL, 
and CARLOS J. ROUTH as directors of 
ALLEGHANY CORPORATION, and ALLEGHANY 
CORPORATION, 


Defendant 


STATE OF NEW YORK ( 
SS.: 


COUNTY OF NEW YORK ) 


JARED C. HORTON, being duly sworn, ceposes and says: 


1. I am Vice President, Secretary and Treasurer o 
Alleghany Corporation ("Alleghany"), and have held these 
positions continuously since 1967, 1963, and 1956, respectively. 


This affidavit is submitted in support of the motions by de- 


fendants Alleghany, John E. Tobin, Fred M. Kirby, Allan P. Kirby, 


Jr., and John J. Burns, Jr. for judgment on t pleadings. It is 


designed to set forth matters in support of defendants ' 
contentions that this court lacks subject-matter jurisdiction 
over this action, that the amended complaint is warred, in 
whole or in part, by laches and the relevant statutes of 


limitations, and for failure to state 4 claim. 


2. I have read the complaint and amended complaint 


filed in this action, a COPY of which is submitted herewith as 


Exhibit 1, anc am familiar with the allegations contained therein. | 


3. At the request of counsel for defendants, I have 
reviewed the relevant files and records of Alleghany with respect 
to the history of Alleghany's regulation by the Interstate 


Commerce Commission ("ICC"). 


4. I have also reviewed che above-mentioned files 
and records to ascertain when and to what extent plaintiff 
Randolph Phillips, specifically, and shareho!ders of Alleghany 
and the public general ' had knowledge of the transactions 


challenged in the amenc complaint. 


5. I have set forth herein the results of my review 5 
well as othe. mecters that counsel advise me are relevant to 
defendants' motions. Unless otherwise indicated, the statements 
made herein are based on my krowledge or on the cited files and 


records of Alleghany. 


Alleghany's Regulation by the ICC 


6. Alleghany was incorporated in 1929 under the laws 
of the State of Maryland and has been primarily engaged since 
that time in holding controlling interests in some companies and 
substantial interests in other companies, including transporta- 


tio; companies subject to the Interstate Commerce Act. 


1. Throughout its history Alleghany has followed a 


policy of reinvesting a substantial portion of its earnings in 


eh 
| 


| order to provide for the growth of the corporation and its con- 


| tinuing program of acquisitions. 


8. By order dated June 5, 1945, a copy of which is 
submitted herewith as Exhibit 2, the ICC approved and authorized, 
subiect to certain conditions, Alleghany's control of the 
Chesapeake and Ohio Railway Company ("C&O") and subjected 
Alleghany to regulation under the Interstate Co; merce Act 
"unless and until otherwise ordered. . . 


| 


į 
' 
| 


9. Since June 5, 1945, up to and including the present 
date, Alleghany has continuously been subject to ICC jurisdiction 
and has continuor sly complied with ICC requirements concerning, 
among other things, reporting and reccrd-keeping, submission of 
annual reports, maintenance of depreci-*ion schedules, and the 


|| 
issuance of securities. 


10. Pursuant to an order of the ICC's Division 4 on 
March 2, 1955 and an order of the full ICC on May 24, 1955 in 
the Louisville and Jeffersonville Bridge and R.R. Merger, Finance 
Docket No. 18656 (the "Louisville Merger proceeding", Alleghany 
was, on the basis of the control it then held over the New York 
Central Railroad Company ("Central"), ibjected to ICC regulation 
as a non-carrier in control of a carrier "[u]nless and until 
otherwise ordered." C-pies of the above orders are submitted 


herewith as Exhibit 3. 


11, At the time Alleghany also owned securities of 
the Missouri Pacific Railroad Company ("Missouri Pacific") which 
was then a bankrupt involved in reorganization proceedings. 


Division 4, subsequenti" affirmed by the full Commission, 


| 
| 


conditioned its approval of the transactions involved in the 
Louisville Merger proceeding pon, among other things, Alleghany' 
deposit with an independent voting trustee, nominated by Alleghan 
and approved by the Commission, of any voting securities of the 
corporation succeeding the Missouri Pacific. When it thereafter 
appeared to the Commission that Alleghany had obtained such 
securities, the Commission entered a report and order on May 14, 
1957 in Finance Docket No. 18656 requiring that those دي ليت‎ 
be placed in trust. On June ll, 1957, Alleghany executed E 
Voting Trust Agreement with the former Empire Trust didi cf 
New York which provided, among other things, that Alleghany 
"agrees to assign, transfer and deliver to [the Empire E 
Company] all voting stocks of the carriers subject to the Inter- | 
state Commerce Act (other than stocks of the New York Central | 
Railroaa and its affiliated carriers) which it may acquire." 

By report and second supplemental order of October 2, 1957, the 
ICC approved and authorized the terms and provisions of the 
Voting Trust Agreement subject to certain modifications. The 
Agreement between Alleghany and the Bank of New York, as successo 
to the former Empire Trust Company, was renewed on June 11, 1967. 
By report and third supplemental order, dated August 11, 1967, th 
Commission approved and authorized the designation of the former 
Franklin National Bank as a successor trustee "with all the 
rights, powers and duties prescribed in the . . . voting trust 
agreement dated June ll, 1957 as approved by the Commission ín 
its second supplemental report and order herein, dated October 2, 
1957. . . كن‎ Copies of the ICC orders of May 14, 1957, October 


2, 1957, and August 11, 1967 are attached hereto as Exhibit 4. 


A copy of the Trust Agreement, as well as its subsequent modifi- 


cations, is included in Exhibit 11 herewith. 
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12. In 1955 the Court found in Breswick & Co. v. Unite 


States, 138 F.Supp. 123 (S.D 
to the Investment Company Ac 


Alleghany was pursuing an ul 


.N.Y.), that Alleghany was subject 
t. On December 9, 1955, while 


timately successful appeal of this 


decision to the Supreme Court, which reversed at 353 U.S. 151 


(1957), Alleghany filed with 


the SEC a notification of registra- 


tion as an investment company. Alleghany expressly reserved its 


right to continue its defense in the Breswick litigation, where 


it contended, among other th 


ings, that it had been at all times 


since june 5, 1945 subject to regulation under the Interstate 


Commerce Act and, thereby wa 


Company Act. On May 26, 195 


s not subject to the Investment 


9, after the Breswick case had twice 


reached the Supreme Court and the complaint had been dismissed 


on the merits by this Court, 


2f registration under the In 


'13. n March 1966 
shareholder of Central, owni 
(or nearly 15 per cent of su 


determined to reduce substan 


Allegnany withdrew its notification 


vestment Company Act. 


Alleghany was the largest single 
ng 984,100 shares of common stock 
ch shares outstanding). Alleghany 


tially its holdings in Central, in 


part because, while Alleghany controlled Central, it would not 


control or have the power to 


control the corporate activities 


of the corporation which would emerge from the merger, then con- 


templated, of the Central an 


14. On March 28, 


shareholders to exchange its 


d the Pennsylvania Railroad Company. 


1966 Alleghany made an offer to its 


Central stock for securities of 


Alleghany owned by them. The tender was accepted by many share- 


holders, and, as a consequen 


Alleghany's ov ership of Cen 


ce of the resulting exchange, 


tral was reduced from 14.2 per cent 


ےت 


64 


i 
to 2.2 per cent of the Central shares outstanding. Until the 
date of the merger of the Central and the Pennsylvania Railread,’ | 
١ ID 
however, Alleghany continued in control of Central, since the | 


Central shareholders continued to elect directors nominated by 


Alleghany. 


15. The late Allan P. Kirby, Sr., then Alleghany's 
largest shareholder, did not tender any of his snares in the 
exchange transaction described in the preceding paragraph. ` Since 
the exchange reduced the number of shares of Alleghany stock out- 
standing, Mr. Kirby's share of the outstanding common — ف‎ 


Alleghany increased from 40.45 per cent to more than 50 per cent. 


16. On February l, 1968 the Penn Central merger was 
consummated. Alleghany received 196,195 shares of the common 
stock of Penn Central (or 0.81 per cent of the shares outstand- 


ing as of March 1, 1969). 


17. On April 10, 1968 Alleghany filed a notification 
of registration with the Sec as an investment company under the 
Investment Company Act, 15 U.S.C. SS 80a-1 to 80a-52. The 
notification, a COPY of which is submitted herewith as Exhibit 5, 
stated that Alleghany was not an “investment company” within the 
meaning of that act and declared that the filing was made "solely 
for the purpose of eliminating such uncertainty, if any, 45 may 
exist as to Alleghany Corporation's status as 4 company subject 
to regulation under the Interstate Commerce Act and constitutes 
neither an admission that Alleghany Corporation is an investment 
company within the meaning of the Investment Company Act of 1940 


nor a waiver by Alleghany Corporation of any rights or status." 


18. After its distribution of the major porticn of 


its shares in Central in 1966, Alleghany determined to acquire 


the Jones Motor Company, Inc. ("Jones"), a common carrier of 


general and special comnodities by motor vehicle operating in 


nineteen states in the East and Midwest. Jones was an attractive 


acquisition because  * was a sizable carrier serving a wide 


geographic area; the purcr^*^ price represented a reasonable 


multiple of earnings and a x asonably low premium over book 


e case of a transportation company does not 


value (which in th 


adequately reflect intangible assets, including the right to 


operate às an ICC-certificated carrier). Tne acquisition of 


Jones also provided a means -~ though there were others -- 


for Alleghany to eliminate any potential liability to pay per- 


sonal holding company taxes by reason of Allan P. Kirby, Sr.'s 


increased ownership interest in Alleghany resulting from the 


Central exchange offer. The acquisition of the operating rights 


of a motor carrier was also important to Alleghany as a means 


of clarifying its continued regulation by the ICC. 


19. Regulation of Alleghany by the ICC under the 


Interstate Commerce Act, rather than by the SEC under the 


Investment Company Act, also was preferred by Alleghany because 


the former afforded Alleghany much greater flexibility in its 


operations. For example, an ICC-regulated carr.er is free to 


arrange its debt and equity as it chooses, subject, of course, 


to required ICC approval of securities issuances. The Investment 


Company Act, on the other hand, stringently restricts the capital 


structure of companies governed by it. Analogously, the 


Investment Company Act imposes restrict and limitations on 


the issuance and sale of securities by, the repurchase of its 
own securities by, and use of its securiti^s for acquisitions 


0 


by a Company it regulates, which are not present in the ICC's 


regulatory scheme. Further, under ICC regulation, Alleghany need | 
not formally declare or conform to any specific non-carrier| 
investment policies. Conversely, the Investment Company Act 
requires a specific declaration of investment and other funda- 
mental policies in the initial registration statement and 
prohibits deviation from the declared policies without stock- 
holder approval or the filing of a new statement of policies. 
Alleghany's 196? proxy statement, a copy of which is submitted 
herewith as Ei ?* 6, enumerates on pages 6 and 7 a number of 
additional manageriai restrictions which are imposed by the 


Investment Company Act, but not by the Interstate Commerce Act. 


20. Alleghany made a public tender for shares of 
Jones, which, after extension, expired on October 10, 1968. 
Alleghany acquired as of that date 603,948 shares of Jones 
Common Stock (or almost 98 per cent of such shares outstanciag) 
and all of the 3,356 outstanding shares of Jones' 5$ Cumulative 
Preferred Stock. The terms and conditions of Alleghany's 
tender offer for the Jones stock were set forth in a Letter 
Agreement between Alleghany, Jones and certain Jones shareholders 
Upon expiration of the tender offer in October, 1968, the pur- 
chase of the Jones stock was complete and the purchase price 
was not, as plaintiff's amended complaint sugg2sts, subject to 
renegotiation. All Jones shares purchased by Alleghany were 
deposited with the Marine Midland-Grace Trust Company or New York 
("Marine Midland"), as an independent voting trustee, pursuant to 


the terms of a Voting Trust Agreement dated September 26, 1968, 


between Alleghany and Marine Midland. I am informed that 


———_ 
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Alleghany executed this Voting Trust Agreement with Marine 
Midland and deposited its Jones stock in accordance therewith, 
and did not make use of its existing voting trust with the 
Franklin National Bank (described in paragraph ll, supre!, 
because the ICC staff suggested that Alleghany's deposit of the 
stock of a second carrier wit^ Franklin might be deemed to 

give Franklin "control" of two or more carriers in violation 


of section 5(4) of the Interstate Commerce Act. 


21. Alleghany's Notice of Annual Meetiag of Share- 
holders (on April 25, 1969) a 3 the related proxy statement, 
both dated April 1, 1: 9, set forth proposals to authorize 
Alleghany to cease to 'e an investment company for purposes of 
the Investment Company Act and to permit it to become a motor 
carrier. The Notice of Annual Meeting and proxy statement are 
submitted herewith as Exhibit 6. At the annual meeting, duly 
held on April 25, 1969, both proposals were adopted by a vote 
in excess of 99.8 per cent of che shares voting. On that 
occasion also a slate of directors nominated by management was 


elected without opposition. 


22. Beginning in October, 1968 Alleghany initiated a 
series of ICC proceedings seeking approval and authorization 
for, among other things, its acquisition of control of Jones. 
Because Alleghany sought to transfer to itself the serating 
rights of Jones and thereby become subject to ICC regulation as 
a motor carrier, Alleghany filed a petition in the Louisville 


Merger case, Finance Docket No. 18656, to vacate the outstanding 
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ICC orders of March 2 and May 24, 1955 which, by virtue of 
Alleghany's control of Central, had subjected Alleghany to 
regulation under the Interstate Commerce Act as a non-carrier 


in control of a carrier. By order dated August 14, 1969, a 


copy of which is submitted herewith as Exhibit 7, the ICC ordered 


consolidation of the various petitions relating to the Jones 


transaction, including Alleghany's application in the Louisville 


Merger docket to vacate the March 2 and May 24, 1955 ICC orders. 
Submitted herewith as Exhibit 8 is a copy of the petition to 
vacate 18 )3( ( , as well as excerpts from subsequent filings by 
Alleghany in the consolidated Jones Motor proceeding (8(b) and 
7)), demonstrating that the ICC was fully informed of the price 
paid for Jones, the personal holding company tax and regulatory 
concerns in the Jones acquisition, and the contents of the 


April 1, 1969 proxy statement. 


23. By report and order dated January 27, 1970 in 
the consolidated Jones proceeding, the ICC approved, subject 
to certain conditions, Alleghany's acquisition of control cf 
Jones and the transfer cf the Jones operating rights to 
Alleghany, thereby subjecting Alleghany to regulation as a motor 
carrie: under Part II of the Interstate Commerce Act. A copy 
of the ICC crder is submitted herewith as Exhibit 9. The ICC's 
full report and order also are published in the Commissions' 


official reports at 109 M.C.C. 333 (1970). 


24. In order to satisfy the conditions imposed by 
the ICC when authorizing the Jones transaction, the interlocking 
directorates between Alleghany, Penn Central and their sub- 


sidiaries and affiliates were terminated by March 25, 1970. 


| 


| 


On April 30, 1970, after satisfaction of all the conditions 
imposed by the ICC, the Jones merger was consummated and became 


effective. 


25. By order dated August 21, 1970, a copy of vhich 
is submitted herewith as Exhibit 10, the SEC ordered that 
Alleghany's registration under the Investment Company Act "shall 
forthwith cease to be in effect." 


Specific Notices to Plaintiff of 
ansactions Challenge 


Tr ged in the Complaint 


26. Plaintiff Randolph Phillips, who had intervened 


in 1955 in the Louisville Merger proceeding, Finance Docket 


No. 18656, received, as an intervening party, a copy of Alle- 


ghany's petition of October, 1968 to vacate the ICC's March 2 

¿nd May 24, 1955 orders, which petition was made part of the con- 
solidated Jones Motor proceeding, and certain "supplemental 
materials." A copy of this petition, including its certification 
of service by certified mail on October 8, 1968 on, among others: 
"Randolph Phillips, 128 E. 70th Street, New York, New York," 

is included in Exhibit 8. A copy of the supplemental materials 
with the certification of service by certified mail on October 
21, 1968, on, among others: "Randolph Phillips, 128 E. 70th 


Street, New York, New York" is submitted herewith as Exhibit 1l. 


27. The petition to vacate in paragraph 10(b) on 
page 5, (see Exhibit 8 hereof), describes in full Alleghany's 
purchase of Jones stock pursuant to the tender offer and also 
indicates Alleghany's intention to file an application with the 


ICC for transfer of the Jones operating rights to Alleghany. 


28. Both the petition and the supplemental materials 
| 
included a copy of the September 26, 1968 Voting Trust seh wate 


between Alleghany and Marine Midland pursuant to which Alleghany 


| 


placed its Jones stock in trust. 


29. The supplemental materic.., also included the 


June 11, 1957 Voting Trust Agreement between Alleghany and the 


former Empire Trust Company, together with amendments and 
modifications thereto, as well as the September 27, 1968 acquisi- 
tion agreement between Alleghany and Jones, and the proposed 


agreement and plan of merger between Alleghany and Jones. 


30. As noted above, Alleghany's petition in the 
Louisville Merger docket was consoliaated by the ICC for hearing 
with the other applications relating to the Jones transaction. 
On information and belief, the ICC, in compliance with Rule 
55(a) of that Commission's General Rules of Practice (49 C.F.R. 
1100.55(a)), served notice of the time and place of the consoli- 
dated Jones Motor proceeding upon plaintiff by reason of his 


prior intervention in the Louisville Merger proceeding. 


Notices to Shareholders of Transactions 
Challenged in the Complaint 

31. Alleghany's 1968 Annual Report, dated (and dis- 
tributed on or about)* March ?5, 1969, stated that Alleghany had 
acquired 98.2 per cent of the common stock and all of the 
preferred stock of Jones through a tender offer and subsequent 


market purchases (p. 2). In addition, the Annual Report explained; 


rH sn am 


* The shareholder materials described in paragraphs 31 to 5 
of this affidavit were distributed to shareholders on or 
about their indicatod publication dates. 


| 
| 
| 


"Alleghany has petitioned the ICC to vacate 
the existing orders subjecting the Company to 
regulation under certain sections of the Inter- 
state Commerce Act, and has also applied to the 
ICC for authority to transfer Jones' operating | 
certificates to Alleghany. If granted, your 
Corporation will then apply to the SEC for exemp- 

tion from regulation as an investment company. 
Favorable action upon these applications would 

result in Alleghany being regulated as a motor 

carrier by the ICC." (p. 3) 


A copy of the report is submitted herewith as Exhibit 12. 


32. As noted in paragraph 21, supra, Alleghany's 

1969 Notice of Annual Meeting and proxy statement, each dated 
April 1, 1969, and submitted herewith as Exhibit 6, included a 
proposal for shareholder action to authorize Alleghany's de- 
registration under the Investment Company Act of 1940 and 
another proposal to authorize Alleghany to engage in business 
as a motor carrier. The prcxy statement explained the tender 
offer, Alleghany's acquisition of the Jones stock, deposit of 


the stock in trust and the proposed merger. 


33. The 1969 Semi-Annual Report of Alleghany (as 
of June 30, 1969), date. August 25, 1969, at page 3, again de- 
scribed Alleghany's acquisition of Jones stock, its pending 
applications to the ICC for transfer of the Jones operating 
rights, and the proposed application to the SEC for deregis- 


tration. A copy of the report is submitted herewith as Exhibit 


13. 


34. Alleghany's 1969 Anna]. Report, dated March 
18, 1970, at page 2, described the January 27, 1270 ICC order 


approving the Jones acquisition as in the public interest and 


Alleghany‘s proposed application to the SEC. It explained the 


| 
| 
| 
| 


Jones acquisition and included complete financial statements, 
notes and the accountants' report on Jones. A copy of the 


report is submitted herewith as Exhibit 14. 


35. Alleghany's 1970 Semi-Annual Report (as of 
June 30, 1970), dated August 28. 1970, at page 3, and its 1970 
Annual Report, dated March 18. 371, at page 4, described 
Alleghany's assumption of the overations and control of side. 


the January 27, 1970 ICC order authorizing it, and the August 2.. | 


1970 SEC order deregistəring Alleghany under the 1940 Act. 


Copies of the 1970 Semi-Annual Report and the 1970 Annual Report 


i 
are sub ted herewith as Exhibit 15 and Exhibit 16, respectively. 


36. The Annual Reports and Notice of Annual Meeting 
enumerated in paragraphs 31, 32, 34, and 35 hereof were properly 
delivered by Alleghany to its transfer agent, Chemical Bank of 


New York, for distribution to all shareholders. 


37. On information and belief, Chemical Bank dis- 
tributed the Annual Reports and proxy materials to all share- 
holders of record as of the respective distribution dates. 
Copies of the affidavits attesting to the proper distribution 
of these documents, which Chemical Bank supplied to Alleghany 
shortly after each distribution, are submitted herewith as 


Exhibit 17. 


38. On information and belief, the shareholders of 
record who are not also the beneficial owners (i.e., brokerace 
houses, banks maintaining custodial accounts, etc.), in turn 
distributed the documents referred to in paragraph 37 to all 


beneficial owners of Alleghany stock (i.e,the clients of the 


brokerage houses, etc.) on or shortly after the res 
tribution dates. 
Notices to t.e General Public of the 
Transactions Attacked in the Complaint 
39. On Septer^"er 5, 1968, Alleghany issued "for 
immediate release” a press announcement of its tender offer for 


Jones. A copy of this announcement is submitted herewith as 


Exhibit 18. 


40. On September 6, 1968, an article describing the 
Jones tende. offer was published in 
under a headline reading “Alleghany Corp. Plans To Buy Jones 
Motor For About $13.3 Million." A copy of this article is 


submitted herewith as Exhibit 19. 


41. In the course of the Jones proceeding, on April 
1969, Alleghany filed an application with the ICC seeking au- 
thorization for, among other things, acquisition of control of 
Jones. This application was made public by a notice of filing 
published by the ICC in the Federal Register on April 16, 1969 
(34 F.R. 6560). This notice invited public comment. A COPY 


of this notice is submitted herewith as Exhibit 20. 


42. Alleghany's July 16, 1970 application for an SEC 
declaration that the company had ceased to be an investmont 


company was made public by the SEC in an Investment Company Act 


Release (No. 6117) and as an itcm in the Federal Register of 


July 22, 1970 (35 F.R. 11725). A copy of the Federal Register 
publication of this notice, which invited public comment, is 


submitted herewith as Exhibit 21. 


43. The Jantary 27, 1970 ICC report and order in the 
ronsolidated Jones Motor proceeding was published by the ICC 


in its official reporter at 109 M.C.C. 333. | 
| 


Other Matters | 


44. Alleghany's shareholder records indicate that 
plaintiff is not ar. owner of record 02 any shares of Alleghany 
„mon stock and was not such a cord owner at any time men- 
t..ned in the amended complaint. Alleghany has nothing in its 
fi, » that indicates that plaintiff has (or had at any such 
tine) a beneficial interest in shares owned of reccrd by 


someone else. 


45. According to the "Monthly and Yearly Record c^ 
Stocks on the New York Stock Exchange", compiled by Bank & 
Quotation Record, 7,905,400 shares of Alleghany stock were 
traded on the Exchange between January l, 1269 and December 31, 
1974. Copies of the tables relie upon for this statement are 
submitted herewith and marked as Exhibit 22. These statistics 
suggest that a great many of Alleghany's present shareholders 
were not shareholders at the time; of the events mentioned in 
the amended complaint and that many of the shareholders during 
that period are rot shareholders now- 


Alleghany's Changes of Position and the 
rm of Attempting to Reverse Them 


Ha 9 


46. To require Alleghany to divest itself of Jones 
at this time, as is sought under paragraph 4 of plaintiff's 
prayer for relief, would cause irreparable injury to the cor- 
poration. Since April 30, 1970, when Alleghany was permitted to 


sume control of Jones, Jones has been an integral part of the 
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corporation's total business. As outlined in the 1974 Annual 
Report of Alleghany (a copy of which is subnitted herewith as 
Exhibit 23), the Jones Motor Division is now one of the three | 

| 
principal businesses in which Alleghany is engeged, and it 
accounts for over fifteen per cent of Alleghany's total assets. 
The activities involved in the operations of Jones include, 
inter alia: 
"An extensive program of replacement and 
improvement of its fleet of motor vehicles and 
trailers, becan in 1973, has now been virtually 
voi pleted. 
"Pive new terminals were opened in 1974, 
helping expand the marke* areas served by Jones. 
Older terminals have been extensively refurbished. 


"Together with other motor carriers, Jones 
succeeded in petitioning the Interstate Commerce 
Commission +o eliminate 'gateway' requiremencs, 
under which vehicles were frequently required 

to follow circuitous routes in order to pass 
through specified 'gateways.' The abolition of 
these requirements should improve both service 
‘and efficiency. 


"Jones sales force has been improved, re- 
organized and substantially enlarged. 


"Its safety program has made substantial 

headway, and a new damage prevention program has 
been instituted and staffed." (p. 4) 

47. To require Alleghany to register as an investment 
company under the 1940 Act at this time, as is sought under 
paragraph 6 of plaintiff's prayer for relief, also would have 
a substantial adverse impact upon the corporation. As outlined 
in the 1974 Annual Report (Exhibit 23), Alleghany, in the five- 
year period since its deregistration under the Investment Company | 
Act in 1970, has changed the nature of its business from one in 
which it was primarily engaged in owning marketable securities 
to one in which it is basically an operating company. This 


change was completed in 1974, by the sale of Alleghany's minority 


voting interests in the Missouri Pacific Railroad and the USM 


Corporation (the former United Shoe Machinery Corporation) and 
by the acquisition of MSL Industries, Inc. ("MSL"), a Gdiversi- 
fied steel products manufacturing and distributing company, 
through a tender offer in which Alleghany acquired approximateiy 


95 per cent of MSL's stock. By virtue of these transactions, 


he present asset ratio between Alleghany's operating assets 
and its marketable investment securities is about 92 per cent 

to 8 per cent. Quite apart from any ICC "exemption", a corpora- 
tion so structured does not, I am advised by counsel, appear to fall 
within the 1940 Act's definition of an "investment company". To | 
force Alleghany, nevertheless, to register under the Investment 


Company Act would subject it, uanec'/ssarily, to the numerous 


restrictions on the conduct of its business described in 


paragraph 19, supra. 


48. Plaintiff's further proposal that Alleghany now 
pay out as "dividends" the undistributed portions of its profits 


earned from 1969 to date also would inflict irreparable damage 


on the corporation. The "dividends" contemplated by the amended 


complaint appear to total over $80 million.* For Alleghany to 


is figure is the sum of Alleghany's net incomes for the 

ars 1969 through 1974, as reported in the company's Annual 

ports for 1973 and 1974, less the total dividends paid out 

al) of Alleghany's shareholders during those years. That 

‘igure is presented here simply to show that Mr. Phillips' 
dividend demand, if granted, would almost certainly involve a 
very large payment. Whether this figure is the measure of 
undistributed profits for which plaintiff's amended complaint 
concends is unclear. The figure which Alleghany would con- 
tend for if the Court ever were to endorse Mr. Phillips' 
dividend theory, in whole or in part, is, I believe, not 
possible to ascertain in the present state of the record. 


Jared C. Horton 


Sworn to before me this 


5th day of May, 1975 


/ 


ede e eaten t Iu 
Notary PuL..c 
CAROL STARK 
Notery Public, State of New York 
Mo. 2 1-5 
Qualified in Naw York County 
Cemmissisna Expires March 30, 1976 
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SOUTHERN DISTRICT OF NEW YORK 
a ae udin d b E a OR nb MEL E د‎ 
RANDOLPH PHILLIPS, E 
Plaintiff, 
-against- s 
74 Civil 5740 
JOHN E. TOBIN, FRED M. KIRBY ALLAN P. s (RJW) 
KIRBY, JR., each in their own capacity 
as directors of Alle ghany Corporatior - AFFIDAVIT 
and as attorney for and guardians of the 
property of Allan P. Kirby, Sr... JOHN J. ił 
BURNS, JR., RALPH K. GOTTSHALL, RICHARD 
R. HOUGH, WILLIAM G. RABE, CLIFFORD H. 2 
AMSDELL, and CARLOS J. ROUTH, as 
directors of ALLEGHANY CORPORATION, and : 
ALLEGHANY CORPORATION, 
Defendants. 
امه‎ =- =- LLL e DELL LLL = Gm eS d Et 96 c o À A o E 


STATE OF NEW YORK 


says: 


i. I am Vice President and Counsel of Alleghany 
Corporation ("Alleghany") and am a member of the Bar of the 
tate of New York. 1 submit this affidavit in support of the 
motions of defendants to dismiss the Amended Complaint (herein- 


"n مم‎ 


after "Conplaint") in this action. I describe below the facts 


bearing on Alleghany's "citizenship" for the purposes of the 


Nn 


jurisdictional allegations made in the Seventh Count of the 


Complaint. 


4 


2. Alleghany is incorporated under the laws oí the 


State of Maryland. 


THEODORE E. SOMERVILLE, being duly sworn, deposes and 
I 


Uu 


3. The following facts demonstrate, I submit, that 8 
Alleghany's principal place of business is in the State of 


New York: 


(a) The corporate headquarters of Alleghany 
is located at 350 Park Avenue, New York, New York 


10022. 


(b) Although Alleghany owns and controls an 
operating division which has terminals, garages and 
related facilities at numerous places, Alleghany's 
offices for all of its senior officers and executives, 
including my own, are located at 350 Park Avenue, 
where the bulk of the day-to-day activities of the 


corporation take place. 


(c) The meetings of Alleghany's board of 


directors almost invariably take place in New York 


at the corporate headquarters specified above, 


(d) The address invariably given for Alleghany 
in annual reports to shareholders, proxy solicitations, 
filings with the Securities Exchange Commission (e.g., Form 


12K's) and tax returns is the 350 Park Avenue address. 


4. Alleghany has no office in Minneapolis. As plain- 
tiff must know («4 5(e), infra), Minneapolis is the headquarters 
city of Investors Diversified Services, Inc. ("IDS"), a company 


in which Alleghany has a substantial stock interest.* 


* Plaintiff Phillips, as his long history of litigation agairst 
Alleghany and IDS makes clear, claims considerable familiarity 
with the affairs of both Alleghany and IDS. For a period in 
the early 1960s, he was a member of IDS' board of directors, a 
position which is the premise of the so-called "fee litiga- 
tion" which Mr. Phillips currently is prosecuting against IDS. 
Phillips v. Investors Diversified Services, Inc., S.D.N.Y., 72 


Civ. 1544 (CHT). 


—————Á Á— À— B p!À,2:2 


5. Based on material contained in certain of 180a 
Alleghany's litigation files, it appears that Mr. Phillips con- 
sistently has sought to place the location of Alleghany's "prin- 
cipal place of business" wherever it has suited his immediate 


tactical convenience. Thus, Mr. Phillips has contended: 


(a) in 1963, in Proposed Findings of Fact and 
Conclusions of Law submitted by him in Alleghany Corp. 
v. Kirby, 218 F.Supp. 164 (S.D.N.Y.), aff'd, 333 F.2d 
327 (2d Cir. 1964) (an action in which Mr. Phillips was 
a defendant), that Alleghany's principal place of 
business was 350 Park Avenue, New York, New York 


E 


(Exhibit A hereto at p. 1); 


(b) in 1964, in an Application for Indemnifica- 
tion of Expenses in connection with Alleghany Corp. v. 
Kirby, supra, that Alleghany's principal place of 


business was 350 Park Avenue, New York, New York 


(Exhibit B hereto at p. 2); 


(c) in 1968, in an affidavit submitted by him in 
his role as a "consultant" to the attorney of record 
for the plaintiff in Most v. Alleghany Corp., 5.05.8. Y., 
66 Civ. 962, that diversity jurisdiction existed because 
Alleghany's principal place of business was located in 


New Jersey (Exhibit C hereto at p. 2);* 


(d) in 1969, in an affidavit submitted by him in `. 
his role as a "consultant" to t^s attorney of record 


or the plaintif. 1 Smith v. Murchison, S.D.N.Y., 68 


————— 


* Although Mr. Phillips' affidavit in Most contained such an 
assertion, Judge Wyatt, in granting motions to dismiss the 
complaint, stated: "“[t]here is no averment of diversity 
jurisdiction and from affidavits submitted there could be 
none because plaintiff is a New York citizen and Alleghany 
nas its principal place of business in New York." (A copy - 
كه‎ Judge Wyatt's opinion will, I understand, be included 
in an Appendix of cases submitted for the Court's convenience.) 


eje 


Civ. 3791, that Alleghany "transacts its princi 
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business in the South 


(Exhibit D hereto at p. 5); 


(e) in 1972, in his complaint in Phillips v. 
Investors Diversified Services, Inc., S.D?N.Y., 72 
Civ. 1544, the so-called "fee litigation," in which 
Alleghany was originally named as a defendant, that 
diversity jurisdiction existed because the principal 
place of business of IDS was Minneapolis, Minnesota. 
Mr. Phillips did not, however, allege that diversity 
existed vis-a-vis Alleghany, and, on motions to 


dismiss for lack of subject matter jurisdiction, Judge 


* 


Brieant dismissed Alleghany from the case.* In 


dismissal, Mr. Phillips asserted that Alleghany's 


principal place of business was in Minneapolis, 


— 


Minnesota (Exhibits E at p. l6 and F at p. 2). 


6. In sum, Alleghany's principal place of business is 


1 


in New York.  Alleghany is a 


"n 


citizen" of New York for purposes 


of 28 0.5.6. 5 1332 (1970). 
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T T ———— 9 ARS P UEBER ead 
Theodore E. Somerville 


Sworn to before me this 
5th day of May, 1975 
b فس‎ C Io Er or qum 


Notarv Public 
225, ITAAS 


* A copy of Judge Brieant's opinion also will be includec in the 
Appendix of cases. 
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RANDOLPH PHILLIPS, 74 Civil 5740 (RJW) 
Plaintiff, AFFIDAVIT 
-against- 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) ss,: 
RANDOLPH PHILLIPS, being duly affirmed, hereby deposes and 


Says: I am the plaintiff herein, appearing pro se, and I make this affidavit 


in opposition to the motions of defendants Tobin, Burns, Fred M. Kirby and 
lan P, Kirby and Alleghany Corporation for judgment on the pleadings 
and/or to dismiss the amended complaint, 

5 In answer to the affidavit of Joseph A, Clark, III I reallege herein 
and incorporate by reference each and every one of the allegations in my 
affidavit herein affirmed to March 5,1975, and I state this affidavit of 
Clark, OI is neither a full nor fair picture of my activities during the 
last 30 years, 

d. I deny that either as plaintiff herein nor as attorney for myself 
I have any conflict of interest, The subject matter of Randolph Phillips v, 
Investors Diversified Services,Inc., 72 Civil 1544 (SDNY) has nothing in 
common with the present litigation, and thus could in no way be a source 


of a conflict of interest, Nor is there any possibility that it will be Settled, 


3. Turning to the affidavit of Jared C, Horton, I deny that "Since 


June 5,1945, up to end including the present date, Alleghany has been 
continuously subject tc ICC jurisdiction..." (par.9). As shown by Exhibit 1 
to this affidavit (Allegnany Corporation Report of Annual Meeting of 
Shareowners April 26,1968 ) under the heading "LEGAL MATTERS" 
"Mr, Tobin reported on Alleghany's problems in resolving legal problems 
...He also stated that, in view of the merger of the New York Central 
into the Penn Central Company, Alleghany has filed a notification of 
registration as an investment company with the Securities and Exchange 
Commission, This move has been made pending determination as to 
Alleghany's status, whether it will continue to be subject to regulation 
by the Interstate Commerce Commission or to regulation as an investment 
company by the SEC," (pp,3,6). In this report to Alleghany stockholders, 
which I received as a stockholder, as with other reports no qualification 
or limitation as to this registration such as Horton sets forth in paragraph 
17 of his affidavit was made, and thus defendants at all times made the 
‘unqualified representation to the Alleghany shareholders that it had registered 
as an investment company on April 10,1968 with the SEC, a registration 
that was not terminated until August 21,1970, 

4, I append as Exhibit 2 to this affidavit two pages from the 
Section 5(2) application of Alleghany Corporation to the ICC in 1969 


with the subheading ‘To explain and support the reasonableness of the 


consideration involved in the proposed transaction, ' But despite this 


effe 
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argument and suppos iz; financial date the ICC refused to pass upon 


فى 


or approve of the regs 


nableness of the proposed consideration" 


involved in the Jones Motor Co, transaction and never approved of 


the $21 per share price, Despite the refusal of the ICC to do so as 


shown by the tenth paragraph of its Order of January 27,1970, defendants 


seek to convey a contrary impression to this Court, 


3. On May 2,1973 Allan P, Kirby, who owned directly 21.1% 


c 


of Alleghany's common Stock and who controlled through family trusts : | 
o J 8 y 


another 30.575, died, Thereafter Fred M, Kirby and Allan P, Kirby, Jr., 


defendants herein, vecame Executors of Allan P, Kirby's estate, The 
Source of my information is the Proxy Statement of Alleghany Corporation 
dated April 3,1974,p.1, A copy of this page is appended as Exhibit 3. 
6. I at no time was served with notice of or a copy of 

Alleghany's application before the ICC under section 5(2) to acquire control | 


of Jones Motor Co, | deny the purchase price was just and reasonable, 


6. I deny the allegations in the Horton affidavit that the interests 


of ihe Alleghany stockholders would be prejudiced if the company were to 


register as an investment company with the SEC under the Investment 


Company Act, and I deny that their interests or the company's would be 


prejudiced if dividends were distributed to them as prayed for in the 


complaint, A 
01 
T to before me this 
io, [ PHILLIPS. 
3 Me day ^3 1975, . 
7 / Ls 
f... L AL. KLASS 


Notary Public, State of New York 
No. 4}. 7297000 Queens County 
Contifients filed in New York County 
Term Eepies Alarch 30, 1976 


EXHIBIT 1 


‘Alleghany ~ 
` Corporation . 
. Report - 
of Annual . 
Meeting of- :.. 
Shareowners x: 
April 26,1968 — . 


مويو ل جسن عر و pta‏ 


June 20, 1968 


, The annual meeting of sharcowners of 


Alleghany Corporation was held April 26 at 
the Statler Hilton Hotel, Baltimore. More 
than 89 per cent of the common shares and 
82 per cent of the 6% convertible preferred 
shares were represented in person or by 
proxy 

F. M. Kirby, chairman and president of 
the Corporation, presided at the meeting 

The following were elected directors rep- 
resenting the common stock, each receiving 


' the votes of at least 6,089,863 shares: 


John J. Burns. Jr F. M. Kirby 

Ralph K. Gottshall lifford H. Ramsdell 
harles T. Hill Carlos J. Routh 

James S. Hunt Daniel E. Taylor 

Allan P. Kirby, Jr. John E. Tobin 


Elected as directors representing the pre- 


ferred stock, each receiving the votes of 
273,119 shares, were: 


Andrew Van Pelt Villiam G. Rabe 


Mr. Burns, who joined Alleghany on April 
1 as vice president-finance, and Mr. Tobin, 
partner in the law firm of Donovan Leisure 
Newton & Irvine, general counsel to the 
Corporation, are new directors of Alleghany. 
Mr. Routh, president of the Pittston Com- 
pany, was elected to the board in January 

Common shareholders ratified the áp- 
pointment of Peat, Marwick, Mitchell & Co. 


as independent auditors of the company by . 


a vote of 6,087,821 shares in favor and 2,194 
opposed. 


THE PRESIDENT'S KEPORT 


In his report on the Corporation, Mr. Kirby 
announced that net asset value per share of 
common stock as of March 31, 1968 was 
$15.55, compared with $14.89 on the same 
date in 1967, after provision for conversion 
of preferred, exercise of warrants, and esti- 
mated Federal tax on net unrealized appre- 
ciation of securities. Estimated net assets 


2 


per common share, on the same basis, as of 
the date of the mecting, were $16.09 

Mr. Kirby stated that Alleghany was seek- 
ing to intervere as a plaintiff in litigation 
brought in New York against the Missouri 
Pacific Railroad Company and its control- 
ling stockholder by another Class B share- 
holder of the railroad. Alleghany owns a 
majority of the Class B stock. The suit seeks 
to require the railroad to pay reasonable 
dividends on the Class B, the equity security 
of the MoPac. (Your Corporation's motion 
to intervene has since been granted.) 

The president also announced that the 
entire amount of a note held by Alleghany 
and secured by a mortgage on acreage in the 
Garden City, L.I. area had been paid by 
Roosevelt Office Center, Inc. (formerly Land 
Value Corp.) on April 15. This fully com- 
pensates your Company for having ac- 
cepted a majority interest in this property 
in 1963 in lieu of rent due on our Denver 
Court House Square property from the fi- 
nancially ailing, and later bankrupt; Webb 
& Knapp. . ae 


LEGAL MATTERS 35 


Mr. Tobin reported on Alleghany's prog- 
ress in resolving legal problems, ;.:0st im- 


portantly a victory in the U.S. Supreme ` 


Court in the voting rights case against the 
Missouri Pacific; and dismissal by a three- 
judge court of further efforts to upset 1954 
transactions leading to Alleghany's acquisi- 


tion of 600,000 shares of New York Central - 


stock. He also reported that the Corpora- 
tion is negotiating with the Internal Rev- 
enue Service for settlement of disputed tax 
claims against the Company for the years 
1958-1961. 

He also stated that, in view of the merger 
of the New York Central into the Penn 
Central Company, Alleghany has filed a 
notification of registration as an investment 
company with the Securities and Exchange 

(Text continued on page 6) 
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Commission. This move has been made 
pending definitive determination as to Alle- 
. ghany's status, whether it will continue to 
be subject to regulation by the Interstate 
Commerce Commission or to regulation as 
-an investment company by the SEC. 


SHAREHOLDER QUESTIONS 


Lewis Gilbert asked about Investors Di- 
versified Services' position in Lytton Finan- 
cial, a West Coast savings and loan holding 
company in default on certain of its notes. 

Stuart F. Silloway, president of IDS, re- 
sponded that one cí the IDS funds held two 


. Lytton notes and had been active in recent 


attempts to resolve the problem and to bring 


* new top management to Lytton. (A new 


chief executive officer of Lytton was ap- 


' pointed subsequent to the Alleghany meet- 
؛‎ ing) 


In response to a question, Mr. Silloway 
stated thai during the present proxy sea- 
son, IDS had recommended voting against 
management resolutions on three occasions, 
with a fourth under consideration. 

A shereowner raised the question as to 
why the Corporation does not report earn- 


"ings on a per share basis. He was advised 


that the matter would be reviewed, but that 
a more important figure for investment com- 
panies is net asset value per share. 

Herbert Schrieber asked the amount of 
legal fees allowed Alleghany by the Court in 
the Missouri Pacific voting rights case. Mr. 
Tobin responded that fees of $190,000 and 
expenses of $25.000 were allowed, and that 
the railroad is appealing the award. 

Frank Sheehan contrasted the book value 


: ‘of Missouri Pacific Class B ($7100 per share) 


with market price ($1700 per share) and 


asked if it were feasible to purchase addi- 
tional shares. Mr. Kirby said that portions ٠ 


`: could be so bought, but pointed out that 


. *Alleghany owns more than half of the Class 


B, that book value of railroad stocks does 
not necessarily have any close relation to 


— —— —— - 


market value, and that the Corporation con- 
tinues to watch the MoPac situation very 


' carefully. 


In response to another question, Mr. 
Kirby said the Comnany has no present 
plans to disturb its hoidings of Penn Central. 

It was explained in answer to a question 
about Alleghany's status as a personal hold- 
ing company and the tax consequences 
thereof, that prepayments of disputed in- 
come taxes and dividend distributions on 
Alleghany common stock had eliminated 
any personal holding company tax liability 
for the past two years, and that the manage- 
ment anticipated no future likelihood that 
the Corporation would subjected to per- 
sonal holding company taxes. 


Richard F. Ruzicka proteste ' against 


* stock option and pension plans at Alleghany 


and elsewhere, and Mr. Kirby defended the 
practice. 

Norman Churchman asked for & state- 
ment of general investment policy and Mr. 
Kirby replied: 

"Alleghany is a nondiversified investment 
company, heavily committed in general 


° financial services and railroad transporta- 


tion. There is nu plan to change this, nor is 
there expectation of restricting ourselves to 
these industries in the future. It is antici- 
pated that Alleghany will continue to com- 
mit relatively substantial portions of its 
assets to relatively few investments, prob- 
ably, for the most part, special situations in 
which long-term capital gains are p' marily 
emphasized and income is a dista econd- 
ary consideration.” 


- - o^ 


2E 


At its organization meeting held on May 
7, the board of directors re-elected all of- 
ficers and declared a dividend of 10 cents 
per common share payable u> 20 to stock- 
holders of record June 10. 
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EXHIBIT 2 


FACTS Mit 616 TANCES WHICH A PLIC 5 
RELY vic To * TT AUTHUVA OF 
PROILOLED THA SACTION 

Attach to (spinal and cach copy Of this application 
the folluwin) xiii sventilying each ss indicated 
0-1 To explain an port the ceason..t lene of the 

cont cat " volved in the pre à J) teans action, 

The price por share paid for the conson capital stock 
ef Jones, which was based upon ares-length bargain ng, is 
fully justified on the basis of Jones’ pòst èn otential 
earnin]s, The commen stock was purchased at $21 per share, 
and the preferite j at por plos acerued divider fhe prices 
Listed below indicate the high and low bid peices in the over 
the-counter sarket of the Common Stock of Jo es from January 
i. 1964 to December Jl, 19600. adjusted for stock dividends 
paid in 1964, 1966 and 1967 These prices sce inter-deaicr 


prices without mark-up, mack-down or commissi 


necessarily represent actual retail sales 


1964 

1965 

1966 

1967 First Quarter 
Secund * 
Third * 
Fourth > 

1560 Firat Quarter 
Second * 
Third * 
Foucth > 

— 

0 


Alleyhany’s omelet offec at 521 y 
during thin quer ters 


طقنلا 
5 .13 
14.625 
15.625 
13.75 
13.75 
43.75 
13.50 
14.75 
16.59 
21.00 
20.50 


on and do not 


g share was " 
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EXMIPIT اعم‎ = Cont inung 


The book value pet shure of the Curron Stock of Jones 
at Septesiwe JO, 1994 ana (ug each of tha past five fiscal 
j 33 tiv 11 
years was as follows 
year hook Valuer? 
1943 $ $.00 
1564 6.89 
1995 7.65 
1966 8.25 
1947 9.72 
Kine Months ended 
$cptertur JO, 1968 9 11.17 


The agr: nt as arendced on Septerver 27, 19686 


contingent o^ the approval of this Commission, for the merger 


of Alleghany Trucking Co., Inc. t.uck Co.*) a wholly owned 


subsidiary of Alleghany foceed for this purpose, into Jones, 


On the effective date of the merger each outstanding share of 


Jones Common Stock held by persons other then Alleghany lor 


a voting trust for its benefit) shall t^ automatically con- 


verted into a right to receive $21 in cash from Jones, ar? 


each share of Truck Co. shall be automatically converted into 


one share of stock of Joncs Jones will taerefoce becore à 


wholly-owned subsidiary of Allegheny. 


The price of $21 per shire which vill te paid to each 


Jones stock^older pursuant to the merger is the price paid 


to all fsreer stockholders who tendered heir shares in re- 
Alleghany. 


MOnsc to the September $, 1968 tender otter hy 


T ot shares outstanding atter 


to stock divi 


Based on aver aje numis 
Giving retroactive effect 


t. 
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EXHIBIT 3 


ALLEGHANY CORPORATION 
350 Park Avenue 
New York, New York 10022 


PROXY STATEMENT 


Annual Meeting of Stockholders to be held April 26, 1974 


This statement is furnished in connection with the solicitation of proxies by your management 
from holders of the outstanding shares of Common Stock of Alleghany Corporation (“the Company" 
or "Alleghany") entitled to vote at the Annual Meeting of Stockholders of the Company (and at any 
and all adjournments thereof) for the purposes referred to below and set forth in the accompanying 
Notice of Annual Meeting of Stockholders. These proxy materials are being mailed to stockholders 
on or about April 3, 1974. 


The Board of Directors has fixed ihe close of business on March 18, 1974 as the record date for 
the determination of stockholders «natitled to notice of, and to vote at, said meeting. On that date 
there were outstanding and entitled to vote 7,821,090 shares of Common Stock. Holders of Common 
Stock are entitled to one vote for each share held of record on the record date with respect to matters 
on which each such holder is entitled co vote. 


Mr. Allan P. Kirby, Chairman of the Board Emeritus of the Company, of whose property Messrs. 
F. M. Kirby and Allan P. Kirby, Jr. were guardians, died on May 2, 1973. His will was admitted to 
probate on May 14, 1973. As of February 15, 1974, Mr. Kirby's estate bencficially owned 1,647,613 
shares or approximately 21.1% of the Company's outstanding Comm ^: Stock. Mr. Kirby's executors, 
who have power to vote the Alleghany Common Stock owned by his estate, are Messrs. F. M. Kirby, 
Allan PF. Kirby, Jr. and William C. Rabe and Manufacturers Hanover Trust Company. "nder the terms 
of Mr. Kirby's will, his executors act by majority vote, except that any joint decision of Messrs F. M. 
Kirby and Allan P. Kirby, Jr. is binding upon the other executors. 


1,382,613 of the shares beneficially owned by the esiate of Allan P. Kirby were held of record 
by Sigler & Ca., a nominee of Manufacturers Hanover Trust Company. As of February 15, 1974 
Sigler & Co. also held of record an additional 295,939 shares, which, together with the 1,382,613 shares 
mentioned above, constituted approximately 21.596 of the Company's outstanding Common Stock. 


As of February 15, 1974 certain Kirby family trusts beneficially owned 2,382,200 shares, or 
approximately 30.576, of the Company's outstanding Common Stock. One-half, or 1,191,100, of such 
shares were owned bv a trust for the benefit of Mrs. Allan P. Kirby, the trustees of which are Mrs. 
Allan P. Kirby and her four children, Grace Kirby Culbertson, Ann Kirby Kirby, Allan P. Kirby, Jr. and 
F. M. Kirby; these shares are held by a custodian under an agreement, terminable upon 30 days’ 
notice, providing that the shares will be voted for management unless otherwise unanimously deter- 
mined by the trustees. The other ^ne-half were owned by various trusts for the benefit of the chil- 
dren and grandchildren of Allan P. Kirby. Each of the children of Allan P. Kirby is a trustee of the 
trusts created for his or her own benefit and for the benefit of his or her own children. The shares 
owned in trust for the benefit of Mrs. Allan P. Kirby and 100.051 of the shares owned in trust for the 
benefit of her grandchildren, constituting approximately 16.55€ of the Company's outstanding Common 
Stock, were held of record by Millen & Company, a nominee of First National Iron Bank of New Jersey. 


On and for some time prior to August 19, 1973, the above-mentioned 2,382,200 shares of the Com- 
pany's Common Stock were owned by The Allan Corporation. The stockholders of The Allan Corpora- 
tion on August 19, 1973 were the estate of Allan P. Kirby and the Kirby family trusts mentioned above, 
the trustzes of each of which were at that time Mrs. Alan P. Kirby and her four children Pursuant 
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UNITED STATES DISTRICT COURT - 


SOUTHERN DISTRICT OF NEW YORK 


RANDOLPH PHILLIPS, 
t4 Civi) $740 


Plaintiff, 
REFLV AFFIDAVIT 
VY 
JOHN E. TOBIN et al., 
m Defendants. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) ss.: 


RANDOLPH PHILLIPS, being duly affirmed, hereby ueposes 
and says: I am the plaintiff herein and I make this Reply Affidavit in 
support of my opposition to the motions of defendants to dismiss the 
complaint or for judgment on the pleadings. 

l. The 1973 Annual Report of Alleghany Corporation released 
under date of Marcn 18,1974 and thereafter received by me as a bereficial 


owner of Alleghany common stock from my broker states: 


"JONES MOTOR 
* * * The excess of cost over the fair value of 
Jones Motor assets at the date it was acquired 
was $6,336,208; * * * (p.13, note 1) 


Obviously a claim for recovery <f this sum so huge (some 90% over 


oe 
í 


million ) as to be fraudulen 


tA 


the fair value of the assets of some 
could not be alleged until its discovery in 1974. It was that discovery 


that led to my filing of the complaint on the Jones claims. 


جه 


and Purchase -- Jones Motor Co., etc., 109 MCC 333, and I 


2. I have read the affidavits of Gerald P. Nugent, Jr., 193a 
President of Jones Motor Co. and of John J. Burns, Vice President 
of Alleghany Corporation, each sworn to September 30,1969 in the 


ICC proceedings reported upon in Allleghany Corporation --Control 


hereby verify that the excerpts from said affidavits quoted at page 
14 of my Reply Brief are true and correct re productions thereof, 

3. I have received and read each of the Proxy Statements 
of Alleghany Corporation for the last 7 years and I know therefrom 
that each annual meeting in those years, including the 1974 meeting, 
was held outside the State of New York. 

4. From my long and close relationship with Alleghany 
Corporation dating back to 1939 when ! was first retained as Executive 
Assistant to Chairman Robert R. Young and through 1960 when I 
became Chairman of the Finance & Law Committee of the Board of 
Directcrs 5f Investors Diversified Services, Inc. and based on my 
knowledge to date, I know that the headquarters of the Kirby family 
and of Allan P. Kirby, Sr. and his sons as controlling parties of 
Alleghany Corporation has always been 17 DeHart Street, Morristown, 
New Jersey, and thus if Minneapolis, Minnesota is not the site of 
its principal place of Alleghany's business, then New Jersey is and 
diversity exists between all the parties to this action. 


vil 


v 


194a 


uv 
مم‎ 
e 
2 
fb 


have ad the affidavot of Theodore E. Somerville, 
Vice President of Alleghany, submitted by the corporation in support 
of its motion. I deny that "the bulk of the day-to-day activities" 
of the Alleghany group of companies "take place" at "350 Park Avenue, 
New York, New York 10022." From my examination of the reports 


of the various companies involved as of December 30,1974, it is clear 


that this is not true. In any event, 'day-to-day activities" do not 


establish the control of these companies is exercised from New York, 
as distinct from Morristown, New Jersey and Minneapolis, Minnesota, 


7. The office at 350 Park Avenue is merely an adminis- 
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lerical office and not the situs of the executive control, 
which is Morristown, New Jersey. 


8. I hereby request discovery on this issue, if there is 


any doubt with respect to it. Pus E 73 
$3 uj 


Affirmed to befv ^e me this 


UNITED STATES DISTRICT COURT in 
SOUTHERN DISTRICT OF NEW YORK à 


RANDOLPH PHILLIPS, 


Plaintiff, 74 Civil 5740 (RJW) 
-against- PLAINTIFF'S REPLY 
JOHN E, TOBIN et al., AFFIDA VIT 
Defendants. 
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Randolph Phillips 
Attorney Pro Se 
30 East 72nd Street 
New York, N. Y. 10021 
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Phillips, the beneficial ovner of shares of 
Alleghany's common stock, charges violations of the 
Investment Company Act (15 U C. §80a et seq.), the federal 
Securities laws, and the common law fiduciary duties of 
Gefendant directors. The violations are alleged to have 
taken place in the course of Alleghany's 1968 acquisition 
cf the Jones Motor Company, Inc. ("Jones") and i: the 
corporation's purported delay in selling its Penn Central 
shares in 1969. 

Rule 12(c), Fed. R. Civ. P., under which Gefendants 
move, provides in pertinent part: 

After tre pleadings are closed but 

within such time as not to delay the 

trial, any party may move for judg- 

ment on the pleadings. 

The conplaint is challenged on several grounds.  Defendants 
claim that Alleghany is exempt from the Investment Company 


Act because the Interstate Commerce Commission ("the ICE") 


subjected the corpcration to its regulation. They assert 


of the Jones transaction has deprived the 
Court of subject matter jurisdiction and requires that any 
claims relating to that acquisition be pursued under the 
mechanisms provided by the Urgent Deficiencies Act (28 U.S.C. 
$2321). Lack of subject matter jurisdiction over the common 
law ficuciary duty claims is also argued, based on lack of 


complete diversity. 


198a 
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itionally, defendants maintain that Phillips' 


> 
Qu 


allegations of violations of federal securities law fail 
to state a claim, that certain counts of his complaint are 
osed by the applicable statutes of limitation, and 
that all requested equitable relief is barred by laches. 
Finally, it is argued that Phillips cannot provide the 
representation required by Rule 23.1, Fed. R. Civ. P., that 
as a layman, he may not prosecute a derivative suit pro se, 
and that his pleadings fail to satisfy the demands of the 
federal rules. 

Plaintiff's complaint consists of seven counts. 
First the Court will deal with those which arise under the 
Interstate Commerce Act and the Investment Company Act; these 
go to the subject matter jurisdiction of this tribunal. Next 
to be discussed will be those counts which claim violations 
of the anti-fraud provisions of federal securities law. 


Finally, the last count, which involves state law claims, 


authority of the ICC to regulate Alleghany's activities. 
Thus, crucial to a disposition of this motion is a deter- 


mination of Alleghany's status as an entity subject to ICC 


A 


regulation. A brief review of the corporation's past is in 


In 1940 Alleghany registered with the Securities 


and Exchange Commission ("the SEC") as an investment company. 


Five years later, the corporation's a application for ICC ap- 


proval of its acquisition of certain railroad interests was 
granted. In its directive the ICC indicated that "unless 
and until otherwise ordered by this Commission Alleghany 
Corporation shall be considered as a carrier subject to," 
interstate Commerce Act provisions. In the same 
SEC declared that Alleghany was no longer an in- 
vestment company. At this time Alleghany owned controlling 
stock interests in both the Chesapeake & Ohio Rai ilway Company 
("C&O") and Pittston Company, a trucking concern. In 1954, 
the C&O stock was sold and subsequent 


5 


York Ce al Railroad Company ("Central") vas secured. 


= ny 


Later that year, wishing to merge two Central subsidiaries, 
Alleghany sought ICC approval. The application was granted 
by Division IV of the ICC in 1955; its decision was later 
Division IV held that the 
"unless and until otherwise 
unaltered by any of Allegheny's 
interests. 

In 1966 Al ny relincuished control of Central, 
1111125 claims that with sur- 


interests Alleghany ceased to be subject 


to ICC regulation, and reverted to the is Of an invest- 


company. He points to Alleghany's registration in 1968 


with the SEC, a move which defendants assert was done with 


cover the possibility 


isition of control of Jones. 


regulating Alleghany as a person 


2 


not a carrier in control a carrier er §5(3) of the 
regulation upon the 
tor carrier. 
Control an 1 Jones Motor Co., 
MC 333 (1970). 
Subsequently, the SEC deregistered Alleghany under 


5 a lye 5 
Investment C 
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established extrinsically that the 
practical effect of success on the 
merits by the party making the claim 
would be to invalidate, countermand 

or contradict an ICC order, the Act 
applies and its requirements must be 
met.  Venner v. Michigan Central 
Railroad Co., 271.U.S. 127, 46 S. Ct. 
444, 70 L.Ed. 868 (1926); B.F. Gcodrich 
Co. v. Northwest Industries, Inc., 424 
F.2d 1349 (3rd Cir.), cert. denied, 400 
U.S. 822, 91 S. Ct. 41. 27 L.Ed2d 50 
(1970); Schwartz v. Bowman, 244 F. Supp. 
51 (S.D.N.Y. 1965), aff'd per curiam, 
360 F.2d 211 (2d Cir.), cert. denied, 
385 U.S. 921, 87 S.Ct. 230, 17 L.Ed.2d 
145 (1966); United States v. Railway 
Express Agency, 101 F. Supp. 1008 (D.Del. 
1951). 


REA Express Inc. v. Alabama Great Southern Railro.d Co., 


343 F. Supp. 851, 856 (S.D.N.Y. 1972), aff'd, 412 U.S. 934 


Phillips' suit, insofar as it concerns the Jones 
transacticn, appears to fall within the purview of the 
Urgent Deficiencies Act. To the extent that it was approved 
by the ICC, the acquisition can only be challenged through 

for review of ICC actions. In this 
of Schwartz v. Bowman, 244 F. Supp. 


5l (S.D.N.Y. 1965), cert. denied, 385 U.S. 921 (1966), is 


persuasive. Schwartz is an earlier page in Alleghany's 


voluminous litigation history. At issue were substantially 


similar issues albeit involving a different time period. As 


244 F. Supp. at 55. 
Schwartz involved the 1954 
c Central. Violations of 


claimed and 


Judge 3rya 


Thus, 
question presented [asks:] 


the threshold jurisdictional 


(1) Did the outstanding orders and 


decisions of the ICC determine 


that at all 


relevant times Alleghany was subject to 
regulation under the Interstate Commerce 


Act and was therefore, 


under the express 


terms of the Investment Company Act, 


not an investment company 
required to register with 


(2) Does the private 


necessarily involve direct 


an attack on the validity 
and decisions? 


failure to registe 


H 
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n concluded: 


the Investment 


which was 
the SEC? 


action at bar 


ly or indirectly 
of such orders 


of C&O and purchase 
were 


SEC was charged. 


l. The ICC has determined by its 
orders of June 5, 1945, March 2, 1955 
(Division IV) and May 24, 1955, that 


during the period 


[January 19, 1954 
Alleghany 5 


of time relevant here 
to February 23, 
subject to regulation by 


1954] 


tne Commission under the Interstate 


Commerce Act. 


2. Such orders insofar as they af- 
fect the relevant time period have never 
been reversed, vacated, set aside or 
modified in any proceedings to review 
under the Urgent Deficiencies Act. 

3. In the acticn before the.three 
juge court under that act to review the 
March 2 and May 24, 1955 orders of the 
Commission holding Alleghany subject to 
Interstate Commerce Act regulation, the 
orders were sustained. 
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15 
register with 


by that body. 


244 F. Supp. at 64. 


Deficiencies Act provided 
because, "the action necessarily 
validity of ICC o 

directly, 

are overridden. 


reliance on 


"[w]hether the count alleges 
a federal statute, and 
statute as to security 


not involve a 


its earlier or^ers 
suggests 25 in- 


past practice and by the Schwartz 


9 
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And ICC requsation bars the applicability of the Investrent 


Company Act ead any claims arising thereunder. Thus, Counts 


II, IV and those portions of Counts I and VI which challenge, 


direc: or indirectly, orders of the Interstate Commerce 


Commission are dismissed. 


attacks as void a 1970 order of the SEC 


deregistering 


| 
Additionally, Count VI of the complaint in part | 


orders rests with the courts of appeal; 


Alleghany under the Investment Company Act. Review of such 


subject matter jurisdiction. 15 U.S.C. 
Count VI is dismissed in its entirety. 
In Count III and also in Count 
action and certain alleged cmissions in 
are challenged as violative of the anti 
the Securities Exchange Act of 1934. I 
that ICC regulation exewpts Alleghany = 


anti-fraud provisions of federal securi 


$78& et seq.), and in Count I the breach 


(15 U.S.C. §78n(a)), and SEC proxy rule 


Jones acavisition. His claim that the 


> 


moter company was exorbitant presents a 


adjudication of the issue at this juncture would be impermis- 


sible. Althouch the challenged proxy solicitation related 


this Court lacks 


§80a-42. Accordingly, 


I, the Jones trans- 
a proxy statement 9 
-fraud provisions of | 


t is not contended 


rom the reach ofthe 


violations of Rule 105-5 


price paid for the 
act question and 
| 
I 


tion and to amend its charter to do business as a motor car- 


rier rather than to approval of the Jones purchase itself, 


the connection between the assents sought and the acquisition 


is not so attenuated as to bar a 1055-5 action as a matter of 


law. 

Since the claim arose in 1970 when ICC approval 
was secured, it is not time barred. 

The plaintiff, who is neither a buyer nor a seller 
of the shares involved has no individual claim for relief 
under 10b-5. Birnbaum v. Newport Steel Corp., 193 F.2d 461. 
(2d Cir.), cert. denied, 343 U.S. 956 (1952). Blue Chip 
Stamos v. Manor Drug Stores, 43 U.S.i.W. 4707 (U.S. June 
9, 1975). Consequently, his 10b-5 complaint raised in 
Count III may only be maintained derivatively. 

Count V of Phillips' complaint asserts a violation 
of Rule 10b-5 regarding Alleghany's "failure" tc sell its 


Penn Central stock in 1969. The fraud which lies at the 


base of this claim is somewhat difficult to trace. Plaintiff 


argues that the re-election of defendant ¢ .7tors in 1969 


resulted in part from proxies obtained throug. a false proxy 


statement. This statement and the corporation's 1968 annual 


"a " 
1 


report "implicitly represented 


out their duties free from conflicts of interest. The state- 


ment and the report, however, neglected to disclose the Penn 


210- 


to authorization for Alleghany to withdraw its SEC registra- 


that the directors were carrying 
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Central holdings of certain of the directors or that half 
of the Alleghany directors sat on the Penn Central board 


or the boards of its subsidiaries. This charged "conflict 


0 
kh 


interest," Phillips contends, caused the directors to 
choose not to sell Alleghany's Penn Central holdings in 9 
25 should have been done to prevent substantial losses which 
occurred when the stock was traded at a later date. 

In light of the Birnbaum rule, plaintiff has no 


individual cause of action. His derivative claim is also 


E 


subject to attack. In order to make out a 105-5 cause of 
action the plaintiff must indicate that the acts complained, 
of bear some "causal connection [to] the alleged violation 

of the Rule. . . ." Mutual Shares Corp. v. Genesco, Inc., 

384 F.2d 540, 547 (2d Cir. 1967). The connection here appears 


tenuous at best. 


The Second Circuit has indicated that judgment 


5 


on the pleadings should be granted sparingly against plaintiffs 


H 
d 
un 
(t 
0 
0 
p 
e| 
O 
I~ 
ps 
M 
H 
Ma 
(D 
H 


ivative suits. This edvice is predicated, 
however, cn the reasoning that the complainant has, "little 

r no familiarity with the internal affairs of the corporation." 
Schoenbaum v. Firstbrook, 405 F.2d 215, 218 (24 Cir. 1968), 
cert. denied, 395 U.S. 906 (1969). This state of events hardly 


seems to be the case here. 


Not every charge of corporate mismanagement presents 


a 10b-5 claim. As stated in Haberman v. Murchison, 331 F. Supp. 
180, 188 (S.D.N.Y. 1971), aff'd, 468 F.2d 1305 (2d Cir. 1972) 


The alleged false proxy statement 

did not affect corporate action be- 

yond the election of the defendants 

to office. Their subsecuent actions 

in allegedly obtaining premiums for 

the sale of offices were remote from 

the so called proxy fraud. We do not 
believe that falsity in a proxy state- 
ment for the election of directors 

who later commit wrongs can stand on 

its own as a clain for relief. If wrong 
was done to the corporation it is action- 
able regardless of the mode of election 
of those who breached their fiduciary 
duty. 


Plaintiff may seek recourse under state law fcr the purported 
breach of duty; he has failed to make out a 10b-5 claim. Count 
V is, therefore, dismissed. 

Count VII of the complaint charges breach of defendan*s' 
fiduciary duties under state law. Jurisdiction is purportedly 
based on diversity. The cases cited by Phillips to bolster his 
claim that the principal place of business of a corporation, 
for diversity purposes, is the location of its major subsidiary 
áo not support such a contention in this instance. This 
Court could, however, retain jurisdiction. 

Since there is subject matter juris- 

diction with regard to the federal 

cause of action, we may, in our dis- 

cretion, retain jurisdiction over 


pendent state causes of action ĉe- 
rived from "a commen nvcleus of 
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| 
| 


operative fact." United Mine Worke 
Gibbs, 383 U.S. 715, 725, 86 S. Ct. 1130, 
1138; 16 L.Bd.24 219 (1966). See also 
Almenares v. Wyman, 453 F.2d 1075, 1083-86 
(2d Cir. 1971), cert. denied, 405 U.S. 944, 
92 S$. Ct. 962, 30 L.548.24 81$ (1972); 
Drachman v. Harvey, 453 F.2d 722, 737-38 
(2d Cir. 1972) (rehearing en banc). 
Grenader v. Spitz, 390 F. Supp. 1):2, 1116 (S.D.N.Y. 1975). 


^£ 


Since the Court has not dismissed Count III involving pur- 


ported violations of federal Securities law in the Jones 


transaction those state 


9 


laims which concern that acquisition 
will be heard also. All other portions of Count VII are 


dismissed. 


Defendants raise a variety of challenges to Phillips' 


zii 


fitness to maintain this suit pro se under the strictures of 
Rule 23.1, Fed. R. Civ. P. These arguments as well as all 

3 
others alleging defects in plaintiff' 


T 
M 


S pleadings and substance 
have been examined by the Court and are rejected. 

For the foregoing reasons, defendants' motion to 
dismiss is granted in part and denied in part. Counts II, 
amended complaint are dismissed. 
Defendants' motion to dismiss the proxy fraud claim alleged in 
Count I, the derivative 105-5 cause of action contained in 


Count III, ané the Count VII 


state claims which arise fron the 


It is so ordered. D "Wn DES of! ED 
Dated: November 5, 1975 ASA *. AE ETE: 
u. 8. 053 
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UNITED STATES DISTRICT COURT 


| SOUTHERN DISTRICT OF NEW YORK 


RANDOLPH PHILLIPS, 
Plaintiff, 
-against- 


JOHN E. TOBIN, FRED M. KIRBY, ALLAN 
P. KIRBY, JR., each in their own 
capacity as directors of Alleghany : NOTICE OF APPEAL 
Corporation, and as attorney for 
and guardian of the property of 
Allan P. Kirby, Sr., JOHN J. BURNS, 
JR., RALPH X. GOTTSHALL, RICHARD R. : | 
HOUGH, WILLIAM G. RABE, CLIFFORD M. 
RAMSDELL, and CARLOS J. ROUTH, as 
directors of Alleshany Corporation, 
and ALLEGHANY CORPORATION, 


| 
| 
74 Civil 5740 (RJW) 
i | 
| 


Notice is hereby ziven that John E. Tobin, Fred M. 


| Kirby, Allan P. Kirby, Jr., and John J. Burns, Jr., defendants 
| | 
| above named, hereby appeal to the United States Court of | 
| 
Appeals for the Second Circuit from so much of the Order of | 


| 
the Hon. Robert J. Ward in this action, dated November 5, | 


1975 and entered November 6, 1975, as denied defendants' 


motion to dismiss plaintiff Randolph Phillips' amended com- 


Dlaint on the grounds that (a) Xr. Phillips, who is not an 
© 2 


ttorney, cannot prosecute pro se a derivative action on be- 


half of defendant Alleghany Corporation or (5) Mr. Phillips 
mS 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RANDOLPH PHILLIPS, 


Plaintiff, 
NOTICE OF MOTION POR 
-against- ے‎ — .AEARGUMENT —. 


JOHN E. TOBIN, et al., "o qu Civ. 5740 (RUD 


Defendants. 


PLEASE TAKE NOTICE that, upon the accompanying 


Memorandum of Law, dated November 17, 1975, and upon all 
the proceedings and papers heretofore filed in the above- 
entitled action, the undersigned, as attorneys for the 
defendants John E. Tobin, Fred M. Kirby, Allan P. Kirby, 
Jr., and John J. Burns, Jr., will move this Court, before 
the Honorable Robert J. Ward, United States District 
Judge, in Room 619, United States Courthouse, Foley 
Square, ‘New York: New York, on ‘December 2, 1975, at 2:15 
p. Mis op as soon “thereafter as counsel can be heard, pure 
suant to Rule 9(m) of ‘the General Rules of this Court for 
leave to "reargue 350 “much of their motion for judgment on 
the pleadings dismissing Counts One, Three, and Seven of 


the Amended Complaint as was denied by this Court in its 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
— SE 


RANDOLPH PHILLIPS, 
Plaintiff, 


-against- 


JOHN:E. TOBIN, et al., 


Defendants. 


a 


JAN 20 1976 


NOTICE OF MOTION S 4. 
FOR REARGUMENT D. or ù 


22س 
DEBEVOISE, PLIMPTON, LYONS & GATES :‏ 


atrowarsron Defendants. John E. Tobin, 
Fred "^. Kirby; Allan P. Kirby, Jr. 


and John Jj, PA Ave 
BOROUGH OF MANHATTAN, 


CITY OF NEW YORK, | 075 
NEW YORK : JAN2 11 


1516400 ' 
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, all the prior proceedings had herein, defendant Alleghany 


UNITED STATES DISTRICT COURT e ^ WIRIO D 
SOUTHERN DISTRICT OF NEW YORK fy M die, 
K "y - 
' " 17 
oo ee 49 882 " 8 © 2 82 @ 2 2 © @ @ c @ x \ ; " 
RANDOLPH PHILLIPS, : EN 0 
1 7 » 
Plaintiff, 
- against - : 7 Civil 5340 (RJW) 
JOHN E, TOBIN, PRED M. KIRBY, ALLAN : NOTICE OP MOTION 
= CU — 


P. KIRBY, JR., each in their own 

capacity as directors of Alleghany 

Corporation, and as attorney for 

and guardian of the property of 

Allan P. Kirby, Sr., JOHN J. BURNS, 

JR., RALPH K. GOTTSHALL, RICHARD R. 

HOUGH, WILLIAM G. RABE, CLIFFORD M. 

RAMSDELL, and CARLOS J, ROUTH, as $ 

„directors of ALLEGHANY CORPCRATION, 5 x 
and ALLEGHANY CORPORATION, 


Defendants. 


PLEASE TAKE NOTICE that, pursuant to Rul» Sm) of 
this Court's General Rules, upon the Memorandum In Supporc of 


Motion for Clarification of Court's Opinion, the pleadings, and 


Corporation ("Alleghany") will move this Court in Room 619, 


"United States Courthouse, Foley Square, New York, New York, 


^ before the Hon. Robert J. Ward on the 2nd day of December, 1975 


„at 2: 15` 2 M. or as soon. thereafter as counsel can be heard, for 


an order for clarification of this Court's order and opinion 


dated Novisber 5, 1975, and for such other and further relief 


as to this Curt may seem just and proper. 


٠ Dated: New York, New York 
November 17, 1975 P lis 
CAHILL/GORDON & NDEL 


Attorneys for Defendant 
Alleghany Corporation 
Office & P.O. Address: 
80 Pine Street 

^ New York, New York 10005 
(212) 944-7400 


m STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK | 


RANDOLPH PHILLIPS; 
Plaintiff, 
-against-. 
JOHN E. TOBIN, et UR 


Defendants. 


} 


Attorneys lor Defendant me 
Alleghany Corporation 
Office and Post Office Address, ~ : 
80 Pine Street, 
Boroug'; of Manhattan, New York, N. Y. 10005 
944-7400 


CAHILL GORDON & REINDEL 


To — Esq. 


Attorncy for.. 
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Duc and timely service of a copy of the 
within 
is hereby admitted. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


RANDOLPH PHILLIPS, 
Plaintiff, 
. -against- 


JOHN E. TOBIN, FRED M. KIRBY, ALLAN 
P. KIRBY, JR., each in their ovn 
capacity as directors of Alleghany 
Corporatior. and as attorney for 
and guardian of the property of 
Allan P. Kirby, Sr., JOHN J. BURNS, 
JR., RALPH K. GOTTSHALL, RICHARD R. 
HOUGH, WILLIAM G. RABE, CLIFFORD M. 
RAMSDELL, and CARLOS J. ROUTH, as 
directors of Alleghany Corporation, 
and ALLEGHANY CORPORATION, 


Defendants. 


Notice is hereby given that defendant Alleghany Corpo- 


ration (“Alleghany”) hereby appeals to the United States Court 


0 
B 


74 Civil 5740 (RJW) 


NOTICE OF APPEAL 


of Appeals for the Second Circuit from so much of the Orders 


of the Hon. Robert J. Ward in this action, entered November 


6, 1975 and January 20, 1976, as denied Alleghany's motion 


to dismiss plaintiff Randolph Phillips' amended complaint on 


either of the grounds that Mr. Phillips, a layman, cannot 


prosecute pro se a derivative action on behalf of Alleghany 


or that Mr. Phillips is not an adequate representative plaintiff 


who may maintain a derivative action on behalf of Alleghany 


p! 


Dated: 


TOS 


suant to Rule 23.1 of the Federal Rules of Civil Procedure. 


February 6 , 1976 


Clerk of the Court 
United States District Court 
for the Southern District 

of New York 
United States Courthouse 
Foley Scuare 


New York, 


New York 10007 


Mr. Randolph Phillips 
Plaintiff Pro Se 
30 East 72nd Street 


New York, 


New York 10021 


CAHILL GORDON & REINDEL 
: P 


FOU OR 


A Member of the Firm 

Attorneys for Defendant 
Alleghany Corporation 

Office and P.O. Address: 

80 Pine Street 

New York, New York 10005 

(212) 944-7400 


Debevoise, Plimpton, Lyons & Gates, Esqs. 
Attorneys for Defendants John E. Tobin, 
Fred M. Kirby, Allan P. Kirby, Jr., and 


John J. 


Burns, Jr. 


299 Park Avenue 


New York, 


New York 10017 
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Robert Be 
Says: 

La. I am 
to this action. 

us On th 
annexed Brief and J 


by depositing true 
drop maintained by 
N 


Street, New York, 


envelopes addressed 


Sworn to before me 


20th day of February, 


Notary Public 


IDAVIT OF ICE 

) 

SS. 
A 
) 
lluscio, being duly sworn, ses and 
over the age of 18 years and not a party 
e 20th day of February, 1976, I served the 
oint Appendix upon: 
Debevoise, Plimpton, Lyons & S 
299 Park Avenue 
New York, New York 10017 


Mr. Randolph Phillips 

30 East 72nd Street 

New York, New York 10021 

and correct copies thereof in the letter 


the United States Postal Service at 80 Pire 


10005, 


ew York enclosed in stam 


to attorneys and party. 


this 
1976 


